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Directors not Liable Guaranty Deposit 


The directors bank signed writing guaranteeing 
depositor against any loss “on his deposit six thousand 
dollars provided left deposit least three weeks.” 
was held that, the deposit were permitted remain for 
the three weeks, the guaranty would apply thereafter even 
though the deposit was reduced below $6,000. was further 
held, however, that the depositor could not recover action 
against the directors without first having resorted the 
assets the bank for the purpose collecting what might 
collected from that source that the exact amount the 
directors’ liability might determined. Wood 
Kansas City Court Appeals, Mo., Rep. (2d) 832. 

seems that October 19, the plaintiff had 
deposit the People’s Bank Westboro sum excess 
$6,000. defendants, directors the bank, were anxious 
that the deposit, the extent $6,000 least, should not 
withdrawn from the bank. Upon the plaintiff’s agreeing 
leave that sum deposit the directors signed guaranty 
the following form: 


Westboro, Missouri, October 19th, 1931. 

We, the undersigned, Directors the Peoples Bank Westboro, 
hereby guarantee Wood Westboro, Missouri, against any 
loss from his deposit Six Thousand Dollars now the said 
Peoples Bank Westboro, provided left deposit least three 
weeks, from this date. 

[Signed] Utter 
McColl 
Bredensteiner 
Banks 
Henry Klute 


The plaintiff allowed $6,000, more, remain 
deposit not only for three weeks after October 19, 1931, the 
similar decisions see Banking Law Journal Digest (Fourth 


Edition) §557. 
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date the guaranty, but until December There- 
after, the deposit was reduced withdrawals until De- 
cember 22, 1982, when the bank closed, the account amounted 

holding that the guaranty was binding the directors 
notwithstanding the withdrawals made after the expiration 
the three week period, the court said: 


The contract written complete and clear upon its face. The 
defendants thereby agreed guarantee plaintiff against any loss 
his deposit $6,000 the bank provided was left there three 
weeks from that date. That was the only condition attached. Clearly, 
could leave it, any part thereof, longer; and the guaranty 
would extend and apply it. The guaranty extended and applied 
until all said deposit was withdrawn. There was limitation 
how what sums when was withdrawn, except that 
none was withdrawn until three weeks from October 19, 
1931. After the expiration that time, plaintiff could withdraw all 
any part thereof pleased; and was guaranteed against 
loss any part remaining therein, subject the right the 
bank, course, pay over him any time desired. Where 
contract clear, certain, and unambiguous its terms and intent, 
there need for parol evidence explain it. speaks for itself 
and, such cases, must speak for itself the absence mutual 
mistake the parties its execution fraud the procurement 
its execution. Securities Inv. Co. St. Louis International 
Shoe Co. (Mo. App.) (2d) 682; Official Catalogue Co. 
Weber Gas Gasoline Co., 130 Mo. App. 646, 109 1071; 
Kessler Clayes, 147 Mo. App. 88, 125 799; Lion Match 
Co. Hess (Mo. App.) 253 108; Haley Shipley, 317 Mo. 
505, 297 362. 


further holding that the plaintiff could not recover from 
the directors without first showing that had collected all 
that could collected from the assets the bank, the court 
said: 


C..J. 991, stated, “Where the guaranty one against 
damage loss, and not against liability, the guarantor does not 
become liable thereon until actual damage loss sustained the 
guarantee.” Such proposition seems logical and accord- 
ance with the law recognized. 

follows that, before plaintiff can recover the contract shown, 
incumbent upon him not only show that has suffered 
loss, but show the amount thereof. has not done this 
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case. not sufficient show the failure the bank which the 
deposit was and show that has passed the finance commis- 
sioner for liquidation and that plaintiff has been thus temporarily 
deprived the use such deposit whole part; but must 
show that has sustained permanent loss such deposit some 
part thereof. What loss, any, has been sustained him de- 
pends upon whether, from the assets said bank liquidation, there 
will anything recovered available for the payment plaintiff 
his deposit full part and, part only, then what amount 
such part would realized. 

Plaintiff framed his petition upon this theory, and tried his 
case upon this theory, and his petition must stand fall. 
Leavel Johnston, supra; Jonesboro, Lake City Eastern Railroad 
Co. United Iron Works Co., supra; Smoot Judd, supra; Bay 
Wank, supra; Cole Armour, 154 Mo. 333, 476. 
alleges therein, his cause action, that the defendants guaranteed 
him against any resulting loss account his deposit, and that 
suffered the loss complained of, and that said bank wholly insolvent 
and has money, property, assets which can applied the 
payment his claim any part thereof, and that, consequence 
thereof, has lost said sum 

The evidence does not disclose that said bank wholly insol- 
vent that has money, property, assets which can applied 
the payment plaintiff’s claim, whole part. His claim 
may not realized full therefrom any material part thereof, 
but the evidence fails show that part thereof may realized 
therefrom. Until shown with certainty that there will noth- 
ing available for the payment plaintiff’s claim or, anything 
available, until shown with certainty the amount thereof, plain- 
tiff’s loss cannot accurately definitely determined. 

insisted plaintiff that, the written contract, the defend- 
ants agreed with him that would not deprived his money 
when was due, and that, the bank did not pay that time, they 
would; that the word “loss,” the connection used, imported such 
undertaking, and must interpreted meaning. However, 
clear from his petition that such not the interpretation placed 
upon formulating and stating his cause action, and that 
does not the statement his cause action base his right 
recovery upon any loss sustained that sense. The loss com- 
plains his petition that the bank had swallowed his deposit 
its assets and had become insolvent and unable pay any 
part thereof any event, reason which had become lost 
him. would not mere deprivation suspension his 
right use the money his deposit for time, but the total loss 
him for all time; and, not only that, but, giving the word 
“loss” its plain and ordinary meaning appears the contract 
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guaranty, the loss provided against was the total loss him his 
deposit whole part for all time and not the mere suspension 
his right have the same made available him some time. 
This not only the true meaning ascertained giving 
such word employed the contract its plain and ordinary mean- 
ing; but such meaning does not conflict with the sense which was 
employed the parties their negotiations and understandings 
leading the execution the written contract and merged therein, 
appears from the parol evidence the record. harmony 
therewith. The written contract was strict accordance with the 
parol understanding and agreement merged therein. 

There therefore are grounds existing upon which give the 
meaning such word plaintiff now contends for his brief, 
susceptible thereof, applying the rule that, because such meaning 
might now considered the advantage plaintiff, will 
given because defendant Utter wrote the contract, even though plain- 
tiff had not, the meaning which gave the statement 
his cause action, deprived himself the right now insist such 
meaning for it. The authorities cited plaintiff his brief this 
connection have application where the terms the contract are 
clear and unambiguous and the intent the parties gathered 
therefrom giving such terms their plain and ordinary meaning, 
even though written one the parties. When the intent 
thus clearly ascertained from the contract itself, rule construc- 
tion applies give some other intent construction. Lion Match 
Co. Hess, supra; Kansas City, Use Kansas City Hydraulic 
Press Brick Co. Youmans, Mo. 151, 112 225. The 
word “loss” not technical term. word ordinary use 
with well-understood meaning, and needs interpretation 

definition, and, used the contract sued upon, meant the loss 
money upon deposit some part thereof. Even though 
plaintiff had not given the meaning declared upon his petition, 
the authorities cited him his brief are neither controlling nor 
persuasive require influence giving the contract here 
question any other meaning than such naturally has and such 
for which now contends his brief. The facts those cases are 
entirely dissimilar the facts here, and they have application. 


Irrevocable Living Trust 


living trust one which goes into effect during the life- 
time the creator the trust (referred variously the 
trustor, settlor founder) distinguished from trust 
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which goes into effect upon the death the person who 
creates it. 

general rule, the trust becomes operative immediately 
upon the signing the trust agreement and the turning over 
the bank trust company, which act trustee, 
the property, securities cash which will constitute the trust 

One the many advantages the living trust that the 
settlor may, desires, reserve the trust agreement the 
power revoke the trust. this power not expressly 
reserved the trust agreement the trust irrevocable. 

question whether certain living trust was revo- 
cable irrevocable came before the Supreme Court Iowa 
the case Dunn, 258 Rep. 697. The trust agree- 
ment here involved contained the following paragraph: 


Know All Men These Presents: That for and considera- 
tion the sum One Dollar hand paid, and other good and 
sufficient consideration, the said LeRoy Dunn hereinafter called the 
agrees and does hereby sell, assign, transfer and convey 
unto LeRoy Dunn Trustee, hereinafter called the “Trustee,” and 
his successors trust, and does hereby completely divest himself 
all title and interest therein and the gains and profits and income 
therefrom all the property listed and described the schedule 
hereto attached, hereby referred and made part hereof, marked 
Schedule “A,” and all other property either real personal, which 
the said trustor may hereafter sell convey, cause sold and 
conveyed, unto said trustee trustees, together with all and singular 
the rents, issues, gains and profits thereof and all other rights 
appendant and appurtenant and unto said property belonging. 


one side was contended that the fact that the trustor 
and the trustee named the trust conveyance being one and the 
same person and having reserved unto himself sole trustee 
all rights control over the property included the trust, 
that fact retained ownership and control over the trust 
property, and that such fact should lead construction 
finding that the trust created was revocable one. 

The court did not agree with this contention but held that 
since there was reservation the power revoke the trust 
agreement, the trust therein created was irrevocable, saying: 
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This language (the clause above quotes) unequivocal and com- 
pletely divests the makers the trust all interest and 
control over the property conveyed the trust. There lan- 
guage used the entire instrument which could possibly construed 
reservation the power revoke, and unless the power 
revocation expressly reserved instrument this kind the 
instrument irrevocable. Estate Podhajsky, 137 Iowa, 746, 
115 590; Haulman Haulman, 164 Iowa, 471, 145 
930; Jones Nicholas, 151 Iowa, 362, 125; Lewis 
Curnutt, Iowa, 423, 106 914; Estate Tolerton, 
168 Iowa, 677, 150 1051; Hellman McWilliams, Cal. 
449, 659. 

This construction further supported the testimony 
Isabelle Dunn, wife the trustor, who joined with her husband 
executing the trust agreement which objection was inter- 
posed, the following language: understood that Mr. Dunn and 
myself both completely divested ourselves any interest which 
had any the property specified the trust and conveyed the 
trust instrument the trustees. executed the trust instrument, 
knowing that neither Mr. Dunn nor myself individually had any 
further control rights the property specified the trust 
instrument individuals. fully understood that the instrument 
could not revoked, and there was contemplation death any 
kind either when the same was executed.” 

hold, did the trial court, that the trust instrument created 
absolute and irrevocable trust and could not, under any condition 
circumstance, revoked any time the makers thereof, nor 
any other person. also hold that the trust article was not 
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National Bank May Give Security for Public 
Deposits Without Resolution Board 


national bank may give security for public deposits (in 
this case, state, county, municipal and school district funds) 
the State Oklahoma, without having resolution that 
effect passed its board directors and entered its 
minute book. Fash, United States Circuit 
Court Appeals, Fed. Rep. (2d) 

This procedure authorized the Federal statute (12 
Code, 90) which provides that national bank may 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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give security for public deposits “of the same kind 
authorized the law the State which such association 
located the case other banking institutions the 
State,” and the Oklahoma statute (Oklahoma Stat. 1981, 
9115) which authorizes state banks give security for 
deposits this character. 

The Oklahoma statute calls for unanimous consent 
its (the bank’s) board directors, expressed resolution 
duly entered the minute book such bank.” This statu- 
tory provision, however, procedural and not mandatory and 
the failure comply with does not invalidate the pledge, 
least far national banks are concerned. 

The following paragraphs are taken from the court’s 
opinion: 

That the statutes Oklahoma authorize the designation banks 
depositaries for state, county, city, and school funds; that deposi- 
taries thus selected may give security for such deposits; that the 
securities pledged these cases were the kind state bank may 
pledge secure such deposits; and that the money was deposited 
without knowledge that the bank was insolvent, are conceded matters. 
We, therefore, may proceed straightway consider whether resolu- 
tion the board directors, unanimously adopted and recorded 
the minutes, was essential the validity the pledge. 

The act approved June 25, 1930, amended section the 
National Bank Act 1864 (13 Stat. 113) adding thereto the 
following: “Any association may, upon the deposit with 
public money State any political subdivision thereof, give 
security for the safe-keeping and prompt payment the money 
deposited, the same kind authorized the law the State 
which such association located the case other banking insti- 
tutions the State,” Stat. 809, USCA 90. Before that 
addition was made national bank had neither express nor implied 
authority pledge its assets secure deposits public money 
state any political subdivision thereof. Texas Pacific Ry. Co. 
Sneeden, 291 262, Ct. 421, Ed. The power 
thus conferred confined national banks states where state 
banks are authorized make pledges that kind, the manifest pur- 
pose being place national banks parity with state banks 
respect competing for deposits public money. The act confers 
the substantive power pledge assets security for the safe-keep- 
ing public money deposited state any its political sub- 
divisions. attaches one limitation that power. that the 
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security given shall the same kind that other banking institu- 
tions the state may give. The statute not procedural nature 
and does not provide the manner which the indemnity shall 
effected. Fidelity Deposits Co. Kokrda (C.C. A.) (2d) 
641. 

has been the general law Oklahoma since the legislative 
session 1907-1908 that bank could not prefer one depositor 
creditor over others pledge its assets collateral security. 
The statute was carried forward section 4144, 1921. 
remained that condition until 1925, but during that period the 
several acts authorizing the state, counties, cities, and school districts 
take pledged assets designated depositaries, constituted im- 
plied grant banks make pledges that kind, and being special 
statutes, they modified the general law that exent. was held 
Maryland Casualty Co. Board Com’rs, 128 Okl. 58, 260 
1112, and that case was cited with approval Texas Pacific Ry. 
Co. Pottorff, supra. general statute was amended 1925 
(section 99, Sess. Laws 1925) inserting proviso that 
bank could, unanimously adopted resolution its board 
directors duly entered its minutes, pledge its assets secure 
deposits township, city, school district, and benevolent fraternal 
association funds. That amendment did not include state county 
funds. Mays Board Com’rs, 164 Okl. 231, (2d) 664; 
Weens Town Covington, 167 Okl. 443, (2d) 462. But 
was broadened 1931 (section 40, Sess. Laws 1931) include 
state and county deposits, also others not involved here. The original 
statute, with the enlarged amendment enacted that manner, now 
part section 9115, 1931, the following language: 
bank, banker bank official shall give preference any 
depositor creditor pledging the assets the bank collateral 
security selling transferring any the assets any in- 
solvent bank consideration any deposit such bank; provided, 
any bank, the unanimous consent its board directors, ex- 
pressed resolution duly entered the minute book such bank, 
may pledge the assets such bank, except promissory notes, 
security for postal savings funds, government funds, Indian funds 
under the control the Federal Government, state funds the State 
Oklahoma, county, township, city, town, school district, benevolent 
fraternal association funds deposited such bank all cases 
where surety bond given secure such deposits. 

argued that since state bank Oklahoma may its 
assets such security only through resolution its board 
directors duly entered the minute book, national bank that 
state cannot otherwise. The statute provides (1) that generally 
bank may not prefer one depositor creditor pledge 
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assets; (2) that may make such pledge secure deposits 
public funds; and (3) that doing the action shall authorized 
resolution the board directors unanimously adopted and 
placed record the minute book. not provided that pledge 
made otherwise than the specified manner shall void, nor there 
anything the act indicate legislative intent invalidate 
pledge made for the authorized purpose without compliance with its 
provisions. statute mandatory the essence the thing 
required; otherwise, usually directory. The essence pledge 
the kind question, ordinarily made directing officer the 
bank, the setting apart and delivery the assets with agree- 
ment that they shall constitute security for the money deposited. 
The resolution preliminary and procedural thereto. Diligent 
search indicates that the Supreme Court Oklahoma has not con- 
sidered this exact question, but the views expressed seem find sup- 
port way analogy Mays Board County Commissioners, 
supra. was there held that the provision contained section 
5727, 1921, now section 7428, 1931, requiring that 
securities tendered pledge secure county deposits sub- 
mitted the county judge and county attorney and them 
approved, directory and that failure comply with does not 
invalidate the transaction. like manner think the provision 
relating the resolution the board directors modal and that 
failure follow its terms does not render ineffective pledge made 
and acted upon good faith. See Haynes City Woodward 
(D. C.) Supp. 270. 


The next contention advanced that return the securities may 
had without first restoring the funds deposited the strength 
them. contention rests upon the postulate that the pledge was 
void. Having determined otherwise, unnecessary discuss the 
question. 

Finally, said cause No. 1053 that bond $10,000 issued 
the city Tonkawa was pledged the State Treasurer Febru- 
ary, 1927, time when national bank lacked authority make 
such pledge. The bill merely alleges that the securities were 
pledged before the bank failed 1932. There allegation that 
the pledge preceded passage the enabling act. The answer alleges 
that the particular bond was pledged the first instance during 
1927, but was repledged July, 1931. Since the court, with the 
approval all parties, treated the answer motion dismiss for 
want equity, are limited the allegations contained the bill. 
Manifestly, they not support the argument that the pledge was 
made before June 25, 1930. may have been made intermediate 
that date and the suspension business the bank. Furthermore, 
the enabling act vitalized previously made pledge with respect 
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money deposited after became effective. Lewis Fidelity Co., 
result the same transcend recognized procedure and look 
the admission contained the answer because expressly alleged 
connection therewith that the bond was pledged anew 


Personal Liability Trust Company Directors 


trust company (Peters Trust Company) put out 
$400,000 issue refunding bonds through subsidiary (Key- 
stone Investment Company). bonds recited that they 
were first mortgage bonds whereas the property securing the 
bonds was subject prior mortgage the sum $250,000. 
some the bonds, which turned out 
worthless, brought suit against the directors the trust 
company and was held that they were personally respon- 
sible for her loss. Ashby Peters, Supreme Court 
Nebraska, 258 Rep. 639. 

Concerning the duties and obligations trust company 
directors generally, the court said: 


The defendants are charged with conspiring defraud the plain- 
tiff. ‘The presumption that all men act honestly, and therefore 
fraud never presumed, but must proved the plaintiff. Fraud 
Nebraska may without scienter knowledge. Where one 
makes misrepresentation material facts without knowledge that the 
same false, may, under some circumstances, become liable 
damage arises therefrom. The crux the case, proved the 
plaintiff the satisfaction the jury, that the directors the 
Peters Trust Company, through their agents, and through the lan- 
guage duly authorized printed the bonds themselves, and 
the circulars put out sell the bonds, represented that the bonds 
were first mortgage bonds, and further represented that the bonds 
were secured first mortgage real estate, and that both 
these statements were false, although the plaintiff believed them, and 
invested her money the strength them. conspiracy there 
must meeting the minds the parties charged, for the pur- 
pose bringing about the act charged, and this may, this case, 
proved circumstantial evidence. 

The opinion Kavanaugh Commonwealth Trust Co., 


similar decisions see Banking Law Journal Digest (Fourth 
§1037. 
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brought stockholder recover funds trust company alleged 
have been lost through the negligence the directors. holds 
that directors trust company may delegate their work as- 
sistants, but may not delegate their responsibility, and are not 
excused from liability because they committed their duties 
executive committee. The stockholders elected the directors, not the 
executive committee; and the directors saw fit rely the execu- 
tive committee, was their own reliance and their own risk. 
quotes from the old case Scott Depeyster, Edw. Ch. (N. Y.) 
513, which was said: think the question all such cases 
should and must necessarily whether they (directors) have omitted 
that care which men common prudence take their own concerns. 
require more would adopting too rigid rule and rendering 
them liable for slight neglect, while require less would relaxing 
too much the obligation which binds them vigilance and attention 
regard the interests those confided their care, and expose 
them liability for gross neglect only, which very little short 
fraud itself.” 

Directors trust companies are not spies upon the officers, nor 
are they expert bookkeepers. cannot required that directors 
should make each meeting complete examination their com- 
pany, but they should personally have general knowledge the con- 
dition the institution. 

Directors are required give the same degree care and 
prudence generally exercised men their own affairs. The 
law requires directors such diligence and supervision the situa- 
tion and the nature the business requires. Their duty watch 
over and guard all the interests committed them. The idea 
formerly prevailed, some extent least, that director was chosen 
because was man good character and outstanding financial 
ability, and for those reasons would add prestige the financial 
institution, and that had nothing further but simply let the 
officers run the corporation. This not the rule Nebraska. 
Directors, has well been said, are not gilded ornaments enhance 
the attractiveness institution, and supinely allow the officers 
run the institution until some event occurs which arouses their 
suspicion. This theory would lead the idea that the more ignorant 
directors could prove they were about its affairs, the more they could 
escape from any liability connection therewith. 

Directors should know of, and give direction to, the general affairs 
the institution and its business policy, and have general 
knowledge the manner which the business conducted. 
custom practice can make directorship mere position honor, 
void responsibility. has also been said: personnel 
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directorate may give confidence and attract custom; must also 
afford protection.” Kavanaugh Commonwealth Trust Co., 223 


103, 119 237, 238. 


Where the duty knowing exists, ignorance due negligence 
duty the part director creates the same liability actual 
knowledge and failure act thereon. 


Deposit May Not Set Off Against National. 
Bank Stockholder’s Liability—Dividends 
May Set Off 


stockholder national bank may not, upon the failure 
the bank, set off his deposit the bank against his statu- 
tory liability stockholder. Such set-off cannot permitted 
under 5151, Revised Statutes (12 Code, 63), 
which provides, part, follows: 


63. Individual liability shareholders. The shareholders 
every national banking association shall held individually respon- 
sible, equally and ratably, and not one for another, for all contracts, 
debts, and engagements such association, the extent the 
amount their stock therein, the par value thereof, addition 


dividend the deposit declared the receiver may, 
however, set off. Roth Baldwin, District Columbia 
Court Appeals, Fed. Rep. (2d) 1003. 

this case the court said: 


Defendant interposed plea set-off and estoppel the ground 
that the time the failure the bank defendant was depositor 
therein amount greatly excess the par value his stock. 
settled law this country that stockholder national bank, 

who happens creditor, may not cancel his assessment part 

whole offsetting his individual claim against the bank. This 
escape from liability the stockholder cannot permitted, for the 
reason that the act Congress, Rev. St. 5151 (12 USCA 63), 
contemplates that the stockholders shall responsible for trust 
fund equal the amount the capital stock the bank, and that 
this fund shall available for the payment all creditors alike 
until the claims such creditors are satisfied, upon pro rata 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1353. 


THE BANKING LAW JOURNAL 381 


basis if, after the assessment the stockholders, there are insufficient 
funds pay all creditors full. The stockholder, therefore, must 
pay his full assessment the bank and then take his chances with 
other creditors the bank recovering all portion the debt 
owed him the bank. Hobart Gould (D.C.) 57; Wingate 
Orchard (C. A.) 241; Williams Rose (D. C.) 218 
898; Morse Banks Banking (6th Ed.) 328. 

appears, however, the present case that dividend 
per cent. the total deposits the bank the time closed has 
been declared the receiver, which, defendant’s case, amounted 
the sum $13,220.69, which represented one-half defendant’s 
total deposit the time the bank closed. This amount the court 
below allowed legal set-off against the total assessment imposed 
upon the defendant $16,700, which, together with interest the 
date the entry judgment the court below, amounted 
$17,248.46. Judgment was awarded favor the plaintiff and 
against the defendant for the difference, The propriety 
this disposition the case not contested the Comptroller, 
nor think can be. The dividend was fixed amount, and, 
when set aside, became the property the defendant, and could 
properly used offset against the assessment imposed upon 
him, without impairing the rights other 


Trust Company—Trustee Not Liable Retaining 
Stocks 


trust company, acting trustee under will, will not 
held responsible for the shrinkage value public utility 
stocks which holds through period when they could have 
been sold without loss, particularly where provided 
the will that stocks shall sold without the consent the 
co-trustee, brother the testator. Westfield Trust 
Company, Court Errors and Appeals New Jersey, 176 
Atl. Rep. 101. 

This reverses the decision the Prerogative Court, 172 
Atl. 212, which was published the August, 1934, issue 
the Journal page 651. 

The provision the will concerning the sale securities 
read follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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direct said trustees sell whatever securities may neces- 
sary pay any necessary expenses, but only such securities shall 
sold said brother, Edwin Cross, then alive, shall 
designate. 

give said trustees power borrowing sum not exceed- 
ing Twenty Five Hundred Dollars, necessary, order that 
securities shall not sold unfavorable times unfavorable 
terms. 


The testator left shares stock six utility companies 
which had market value $46,000 the time his death, 
January 10, 1929. February 13, 1929, the stocks were 
appraised $39,000. The stocks were retained part 
the assets the estate and the market value gradually rose 
until reached the peak, $71,000, just before the crash 
October, 1929, which time the market value shrunk 
$33,000. April, 1980, had risen then 
on, month after month, for two years, with single interrup- 
tion, there was gradual decline until the low point $3,000 
June, 1932. When the account was filed, the value had 
risen about $9,000. 

reversing the lower court, the appellate court stressed 
the point that executor trustee required only exer- 
cise “reasonable diligence and ordinary prudence and cau- 
tion,” and wrote follows: 


The underlying rule familiar and simple. The law holds 
executor to, and only to, the exercise reasonable diligence and 
ordinary prudence and caution. People’s National Bank, 
Bichler, 115 Ed. 617, page 620, 172 207. The statute 
has specifically brought the retention executor investments 
made the testator within the same field responsibility provid- 
ing (P. 1881, pp. 130, 131, 1899, 236, Comp. 
St. 1910, 2271, 34) that “whenever such may, 
the exercise good faith and reasonable discretion, have con- 
tinued such investment, may hereafter continue the same, shall 
not accountable for any loss reason such continuance.” The 
principle was stated Vice Ordinary Van Fleet Heisler Sharp’s 
Ex’rs, Eq. 167, 624, the following language ap- 
proved this court Corn Exchange Nat. Bank Trust 
109 Eq. 169, 156 455, 456: that the respondents (the 
executors) were required do, was simply what any man 
ordinary prudence and caution would, under like circumstances have 


P 
4 
a 
q 
‘ 


THE BANKING LAW JOURNAL 383 


done. long executor acts good faith, and with ordinary 
discretion, and within the scope his powers, his acts cannot 
successfully assailed. man infallible; the wisest make mistakes 
but the law holds man responsible for the consequences his 
mistakes which are the result the imperfection human judg- 
ment, and not proceed from fraud, gross carelessness, indiffer- 
the appropriate rule that the difficulty lies. 

The Vice Ordinary considered that the inaction the executors 
had amounted gambling and speculating with the trust funds. 
This conclusion appears have been based upon the reasoning that, 
inasmuch the stocks, having reached peak, had slumped with 
the crash and had again risen the spring and summer 1930 
price which they could have been sold without loss and even 
profit, the executors should then have sold instead retaining the 
holdings falling market the mistaken belief that better prices 
would return. The initial break was thought have been such notice 
instability put the executors the obligation selling 
the rebound. However sound that reasoning would applied 
the gyration single group stocks normal times, think 
that loses force the face the rule stated above and the 
financial cataclysm through which the entire country, say nothing 
the outside world, has been passing. Fortunate and unusual the 
man who each any the succeeding stages this general 
distress has known what, with safety, the effort preserve 
the corpus his own estate the estate others. 

must taken that the testamentary directions regarding 
securities had reference the shares corporate stock. has been 
said that stockholdings are not securities, Graydon’s Executors 
Graydon, Eq. 229; Id., Eq. 561; but terminology 
changes and that statement not now baldly correct, Blanchard 
Blanchard, 116 Eq. 435, 174 431. Corporate shares were 
the only assets the testator’s estate that could come within the 
classification “securities.” 

construe the will indicating desire the part the 
decedent have his executors retain the stock securities which 
died possessed, selling only such his brother Edwin, whether 
not the brother qualified executor, should designate. The 
further expressed wish was that the securities should sold only 
when the times and the terms were favorable; and “favorable” 
this connection relative expression, are led the intrinsic 
force the situation believe that Edwin’s opinion was, the 
mind the decedent, essential factor the determination. When 
Edwin qualified, became, course, executor; but addition 
the ordinary functions that office, occupied the rather un- 


vy 
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usual fiduciary position conferred the testator wherein his judg- 
ment the sale the securities had superior place. The dead 
brother clearly had intended the sale the securities rest heavily 
upon Edwin’s judgment. Consequently Edwin was given the power 
which, when accepted, became duty. proof that did 
not give diligent and honest study the trust. There sugges- 
tion that the retention the securities was not the result his 
unselfish and disinterested conviction that that was the wisest course 
pursue. had nothing personal stake. was holding, 
behalf the state, for the better prices that was sure the stocks 
would reach. seems have been doing that which was 
appointed do, using his best judgment with respect the sale 
retention securities that had been purchased the testator. His 
judgment erred. did many another’s without any taint gam- 
bling speculation. There was proof that the stocks were trash, 
that the prospect for their recovery was not par with the 
expectations for the general securities market, that there was any 
popular belief that security prices 1931 would continue their 
recession. 

The treacherous path that lay before the investor, whether trustee 
otherwise, the spring and summer 1931 (when suggested 
that the executors should have sold and reinvested), apparent 
when, with the advantage retrospection, look upon the debacle 
that ensued. Favored forms trust investment were sucked into the 
maelstrom—mortgage investments, corporate bonds, and even cash 
bank. Following, came the widespread apprehension money 
inflation company with which was the doctrine, well received even 
conservative circles, that participation ownership equities was 
extremely desirable because its proportionate share the potential 
inflation capital and earnings. loudly may now 
said that people should have foreseen, most men that degree 
prudence and caution that call ordinary did not foresee. Wisdom 
after the event not the test responsibility. People’s National 
Bank Trust Co. Bichler, 

find nothing the proofs challenge the good faith the 
executors; and not find enough derogation their diligence 
and discretion warrant, our opinion, the surcharging them 
for the potential losses suffered the estate the trying period 
from which have not yet emerged. 

The degree surcharging the executors will reversed, and the 
record remitted the Prerogative Court for such disposition 
not inconsistent with this opinion. 


‘ 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


RESERVATIONS NOT INVALIDATE LIVING 
TRUST 


Goodrich City National Bank Trust Co., Supreme Court 
Michigan, 258 Rep. 253 


living trust not rendered invalid the fact that the 
settlor reserves the right (1) change the beneficiary and amend 
the trust instrument; (2) revoke the trust whole part 
withdraw all any part the trust estate; (3) control 
investments, that change, substitution, investment should 
made the trustee except with consent direction the 
settlor, unless should waive the reservation, which event 
the trustee trust company) would invest its discretion. 

The trust this case provided that the bank named trustee 
the agreement should pay the income the settlor during his 
life and, upon his death, his wife for her life and, upon the 
death both, certain named beneficiaries. The settlor died 
before his wife. Upon her death her heirs claimed the trust 
estate the ground that the reservations the trust agreement 
invalidated the trust, that, therefore, the property devolved upon 
the wife and that they inherited through her. The court held 
that the trust was valid and that the heirs were not entitled 
the estate. 

The argument that the trust was invalid was based the 
idea that, reason the reservations, created mere agency 
the bank and was intended operate will, the same 
time avoiding the formalities probate and estate settlement, 
though not executed with the formalities required wills. 


Suit Norris Goodrich, administrator with the will annexed 
the matter the Estate George Johnson, deceased, and 
others against the City National Bank Trust Company Battle 
Greek and others. From decree dismissing the bill complaint, 
complainants appeal. 

Affirmed. 

Argued before the Entire Bench. 

Verner Main and Henry Jacobs, both Battle Creek, for 
appellants. 

Charles Dibble, Kalamazoo, for appellee Ella Brown 
Charitable Circle. 

Craig Miller and Schroeder, both Marshall, for other 
appellees. 
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at 
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FEAD, J.—George Johnson and Rose Goodrich were married 
1895. Each owned property. 1897 each made will with the 
other sole beneficiary, subject only possibility and survival 
children. Johnson died January, 1933, leaving his widow his sole 
heir law. Mrs. Johnson died October, 1933, leaving plaintiffs 
Goodrich her heirs law. 

1931 Johnson lost the sight one eye and the other was im- 
periled. wanted put some his property the hands 
another handle for him. was concerned about his wife’s in- 
tense devotion church, and was afraid she would make excessive 
donations the denomination her own disadvantage. was 
not adherent the same religious body, and felt inclined toward 
other charities. 

August 1931, executed trust agreement with defendant 
City National Bank Trust Company Battle Creek, and, under 
it. turned over the trustee certain bonds, stocks, and real estate 
mortgages, but lands and not all his personal property. The 
instrument was prepared defendant’s trust officer, delivered 
Johnson, retained some days, submitted his attorney, and 
then was executed both parties, but was not witnessed. 

Plaintiffs claim Johnson executed the instrument mistake, 
under belief was will. The testimony shows referred 
it, orally and written notation, few instances. But agree 
with the circuit court that the preponderance the evidence demon- 
strates Johnson executed trust agreement, intending 
have effect such according its terms. was intelligent 
man, accountant with considerable ability, and had had quite 
extensive experience probate matters. inconceivable that 
would execute will without witnesses, or, after the care exer- 
cised and legal advice received, that intended the agreement 
something different than purported be. 

The important question upon the legal effect the agreement. 
Plaintiffs contend the instrument created only agency, was testa- 
mentary character, and, because not witnessed conformity with 
the law wills, was void; and therefore Johnson’s property devolved 
upon his wife his death and her heirs through her. The court 
held the trust valid and entered decree dismissing the bill. 

After declaring the purpose create trust for the benefit 
the settlor and other parties, and the acceptance thereof the 
trustee, the agreement proceeds: 


that the settlor has assigned and transferred the mort- 
gages, bonds and other property described the schedule attached 
hereto, and has conveyed the said trustee the lands described said 
schedule. 

that the settlor may, from time time, with the con- 
sent the trustee, add further property, real, personal mixed, 


7 
— 
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the trust estate, which shall thereupon subject all the 
terms this trust. 

that the trustee shall, except hereinafter provided, 
have full power and authority mortgage otherwise encumber, 
lease, sell otherwise dispose the real property described 
said schedule such time and upon such terms may deem 
advisable, and shall have full power manage and control said 
lands, collect rents and other payments thereon and pay taxes, 
water rates and special assessments, make repairs the buildings 
thereon, insure and keep insured the same for such amount may 
deem necessary advisable. 

that the trustee shall, except hereinafter provided, 
have full power and authority sell, exchange, assign transfer, 
institute foreclosure proceedings thereon and all acts which 
may seem necessary advisable for the benefit the trust estate 
connection with any personal property described said schedule, 
and shall have full power collect the interest, dividends and other 
payments due thereon.: 

that the settlor reserves the right any time, written 
notice the trustee and upon payment all sums due it, change 
any beneficiary; amend any provision hereof, such extent may 
acceptable the trustee; and/or revoke this trust whole 
part, withdraw all any part the trust estate. That during 
the lifetime the settlor changes substitutions any the 
trust estate shall made the trustee without first obtaining the 
consent writing the settlor, and that all investments funds 
which may necessary from time time during the lifetime 
the settlor shall made the trustee the direction the settlor. 
This provision relating the investment trust funds may waived 
the option the settlor, which event the trustee shall invest 
said trust funds such good income producing securities its 
discretion deems advisable.’’ 


further provides that the net income from the estate paid 
settlor during his lifetime; upon his death, his wife for her life- 
time; upon the death both, $600 each plaintiffs Phillip and 
John Goodrich their children; the balance held trust for the 
use and benefit the Ella Brown Charitable Circle Marshall, 
Mich.; the net income paid the circle, but the trustee au- 
thorized turn over any part the principal the circle 
required for the erection new hospital building; and, 
ease the circle should cease operate charitable organization 
out existence, the balance the trust fund paid 
the Old Ladies’ Home Marshall. 

July 29, 1932, amendment was made substituting the Lane- 
Memorial Home Charlotte for the Old Ladies’ Home, 
the ultimate beneficiary, and declaring that all other 
respects the trust agreement remain unchanged. Further: 


the trustee deems the income payable hereunder not 
sufficient provide for the proper support, maintenance and com- 
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fort any beneficiary, may often deems necessary, pay 
apply for the use and benefit such beneficiary such addi- 
tional part and the whole thereof, the principal 
the trust estate. 

The trustee may its option any time, connection 
with its management the trust estate the collection any 
moneys due trustee, compromise any claims exist- 
ing favor against the trust estate, and may loan advance 
its own funds for any trust purpose this trust upon the security 
the entire trust estate, said loans bear interest the then 
current rate from date advancement until repaid; but the trustee 
shall event required make any such loan advancement. 

That the trustee shall have the authority pay the 
funeral expenses both the settlor, and the wife the settlor, 
should other estate property available for the payment 
such expenses.’’ 


The balance the instrument covers the compensation and duty 
the trustee render semiannually statements the trust estate 
the beneficiary, among other things, providing: ‘‘(b) One per cent. 
(1%) any moneys invested reinvested its sole re- 
sponsibility. 

Johnson delivered the trustee some bonds, stocks, and mort- 
gages and, August 5th, deposited with other bonds. conveyed 


real estate the trustee. 

his death left other property which was administered 
the ordinary course. 

The general principles applying such instruments are discussed 
209, note, and Harvard Law Review, 521. They fully sustain the 


fact that the settlor, creating the trust, makes certain 
reservations, does not itself affect the validity the declaration. 
Thus may, proper case, reserve himself life income from 
the subject matter the trust, may reserve the right use 
dispose the corpus, supervise the trust property the 
hands the trustee, substitute new trustee. The fact that 
there may portion the trust property left for the beneficiaries 
receive, reason the settlor’s exercise his reserved right 
use dispose it, does not render the declaration invalid.’’ 

this, the case other relations that are sometimes dif- 
distinguish from agency, the courts will construe the con- 
tract give effect the true intent the parties, notwith- 
standing the name they may have given their relation the 


This court has not had occasion pass upon identical instru- 
ment, but has held that reservation the power revocation does 
not void the trust nor render testamentary. Wileox Hubbell, 
197 Mich. 21, 163 497. 
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Plaintiff’s contention, however, that, although the instrument 
would not invalid because any one combination some 
the reservations, the cumulative effect the whole, particularly 
the power over investments, was make the trustee merely agent 
the settlor, taking title the property for convenience, and the 
instrument was wholly testamentary force and effect. 

Trust instruments are infinite variety, and general discussion 
authorities could more than establish and illustrate the 
rules above stated. The cases were considered the circuit judge 
exhaustive and excellent opinion. will confine our dis- 
cussion those relied upon counsel for plaintiffs which seem 
most nearly point upon the facts. 

The powers reserved the settlor were: (1) change the bene- 
ficiary and amend the trust instrument; (2) revoke the trust 
whole part withdraw all any part the trust estate; 
(3) control investments, that change, substitution, invest- 
ment should made the trustee except with consent direc- 
tion the settlor, unless should waive the reservation, which 
event the trustee would invest its discretion. 

There seem few cases which involve trust instruments con- 
taining broad reservations power the settlor the one 
bar, but those which have come our attention the following 
sustain the trust: Keck McKinstry, 206 Iowa, 1121, 221 
851; Talbot Talbot, 72, 535, Ann. Cas. 1912C, 1221; 
Van Cott Prentice, 104 45, 257; Kelly Parker, 
181 Ill. 49, 615. 

Union Trust Co. Hawkins, 121 Ohio St. 159, 167 389, 
393, 190, the contrary, but upon theory generally 
rejected the courts, including our own: ‘‘Our dissent based 
upon the proposition that there not full and complete transfer 
where the settlor reserves the right modify the uses revoke the 

Plaintiffs also reply McEvoy Boston Five Cents Savings 
Bank, 201 Mass. 50, 465, and Warsco Oshkosh Savings 
Trust Co., 183 Wis. 156, 196 829. Both involved certificates 
deposits delivered the trustee, who was required pay the 
settlor any amount should demand any time. The only dif- 
ference between them, interest here, was that the McEvoy Case 
the trustee had power investment and management, while 
Warsco Case had. the Warsco Case the court quoted from and 
followed the opinion. 

Jones Old Colony Trust Co., 251 Mass. 309, 146 716, 
717, however, the instrument was similar that the Warsco Case, 
that granted power investment and management the trus- 
tee, but provided that should pay the settlor such portion 
the trust fund might request from time time, and the court 
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held valid trust agreement. distinguished the McEvoy Case 
the sole ground: ‘‘There the nominal trustee had none the or- 
dinary powers trustee and was substance and effect only 
agent the donor.’’ 

The essential question whether, the instrument pur- 
suance it, title the trust property passed the trustee and the 
beneficiaries took vested interests it. its face, the instrument 
operated that effect. The reserved powers amounted conditions 
subsequent, upon the happening which vested interests would have 
become divested. The situation the reservations the same 
this respect the gift the Brown Charitable Circle. took 
vested interest, which, however, would divested upon its ceasing 
operate charitable organization going out existence 
For discussion the legal operation, with citation authorities, see 
Cramer Hartford-Connecticut Trust Co., 110 Conn. 22, 147 

combination reservations, however, must taken into ac- 
count, and may have effect bearing upon the intention the 
settlor case the instrument doubtful validity. the 
Case the fact that the settlor expressed herself having made the 
trust agreement instead will seems have been decisive factor. 

Perry Trusts (7th Ed.) vol. 120, 97, said: ‘‘But 
provisions which enable the settlor revoke the trust change the 
beneficiaries will are looked upon with considerable suspicion 
the courts, and, convinced that the only object the settlor was 
make revocable disposition take effect after his death, the 
courts will not sustain the trust.’’ 

The testimony not convincing that Johnson’s sole purpose was 
make testamentary disposition his property. included 
only part it, and left his will intact control the disposition 
the balance. plain that wanted make living trust for 
his own benefit during his lifetime because his ailments, insure 
certain beneficiaries his bounty, and prevent undesired disposition 
his estate his wife. providing the reservations, was merely 
setting not uncommon safeguards against future contingencies. 

speaking Johnson’s intention and purpose, indicated 
extraneous testimony, not mean inject uncertainty into like 
declarations trust. When executed, 
sumably are given effect according their terms; and 
only when the terms create doubt validity that other considera- 
tions intrude. 

Plaintiffs further urge that instruments this nature are con- 
trary public policy because they would offer means evasion 
state and federal estate inheritance taxes inconvenience their 
collection. The government has ample authority conserve its power 
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taxation. can, and must, and does, provide against evasion. 
Trusts may have different private and public effect. Burnet Gug- 
genheim, 288 280, Ct. 369, Ed. 748. There 
for the courts avoid private rights aid the collection 
taxes setting conditions which the Legislature did not deem 
necessary. 

Decree affirmed, with costs. 


SUPREME COURT DECISION WITH REFER- 
ENCE GOLD CERTIFICATES 


Nortz United States, United States Supreme Court, Sup. Ct. 
Rep. 428 


The owner United States gold certificates, who surrendered 
them the Secretary the Treasury January 17, 1934, under 
protest, and received therefor legal tender currency equivalent 
the face amount the certificates, not entitled receive 
further sum from the United States the theory that the weight 
gold dollar was twenty-five and eight-tenths grains and the 
market price thereof January 17, 1934 was excess the 
received. 


Certificate from the Court Claims. 

Suit Eugene Nortz against the United States. Defendant 
demurred the petition, and the Court Claims certifies certain 
questions this court. 

One question answered. 

See, also, Norman Baltimore Co., Ct. 407; Perry 
United States, Ct. 432. 

Messrs. Otto Sommerich and Raymond Heilpern, both 
New York City, for Nortz. 

The Attorney General and Mr. Angus MacLean, Asst. Sol. 
Gen., Washington, C., for the United States. 

Mr. Chief Justice Hughes delivered the opinion the Court. 

The facts certified the Court Claims may thus summar- 
ized: Plaintiff brought suit owner gold the Treas- 
ury the United States the nominal amount $106,300. 
alleged that defendant, these gold certificates and under the 
applicable acts Congress, had certified that there had been de- 
posited the Treasury the United States $106,300 gold coin 
which would paid the claimant, holder, upon demand; that, 
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the time the issue these certificates, and and including 
January 17, 1934, dollar gold consisted 25.8 grains gold, 
nine-tenths fine; that claimant was entitled receive from defend- 
ant one ounce gold for each $20.67 the gold certificates; that 
January 17, 1934, duly presented the certificates and demanded 
their redemption the payment gold coin the extent above 
mentioned; that that date, and for some time prior and subse- 
quent thereto, ounce gold was the value least $33.43, 
and that claimant was accordingly entitled receive redemption 
5,104.22 ounces gold the value $170,634.07; that the demand 
was refused; that, view the penalties imposed upon the order 
the Secretary the Treasury, approved the President, 
January 15, 1934, supplementing the order December 28, 1933, 
and the laws and regulations under which those orders were issued, 
which the claimant alleged were unconstitutional constituting 
deprivation property without due process law, claimant delivered 
the gold certificates defendant under protest and received ex- 
change currency the United States the sum $106,300 which 
was not redeemable gold; and that consequence claimant was 
damaged the sum $64,334.07, for which, with interest, judg- 
ment was demanded. 

Defendant demurred the petition upon the ground that did 
not state cause action against the United States. 

The questions certified the court are follows: 


owner gold certificates the United States, Series 
1928, not holding Federal license acquire hold gold coins 
gold certificates, who, January 17, 1934, had surrendered his 
certificates the Secretary the Treasury the United States 
under protest and had received therefor legal tender currency 
equivalent fact amount, entitled receive from the United States 
further sum inasmuch the weight gold dollar was 25.8 
grains, nine-tenths fine, and the market price thereof January 17, 
1934, was excess the currency received? 

gold certificate, Series 1928, under the facts stated 
question express contract the United States its corporate 
proprietary capacity which will enable its owner and holder 
bring suit thereon the Court Claims? 

the provisions the Emergency Banking Act March 
1933, and the Order the Secretary the Treasury dated De- 
cember 28, 1933, requiring the plaintiff owner gold certificates 
stated question deliver the same the Treasury the 
United States exchange for currency equivalent amount, not 
redeemable gold, amount taking property within the mean- 
ing Fifth Amendment the Constitution the United 


Defendant’s demurrer, which admitted the facts well pleaded 
the petition, did not admit allegations which amounted conclusions 
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law relation the nature the gold certificates the legal 
effect the legislation under which they were issued, held, 
redeemed, Dillon Barnard, Wall. 430, 437, Ed. 673; 
United States Ames, 35, 45, Ed. 295; Inter-State 
Land Co. Maxwell Land Grant Co., 139 569, 577, 578, 
Ct. 656, Ed. 278; Equitable Life Assurance Society Brown, 


Gold certificates were authorized section the Act March 
1863 (12 Stat. 709, 711), which provided that the Secretary the 
Treasury might receive ‘‘deposits gold coin and bullion’’ and 
issue certificates therefor ‘‘in denominations not less than twenty 
dollars each, with the denominations the United 
States The coin and bullion deposited were retained 
the Treasury for the payment the certificates demand. 
was further provided that ‘‘certificates representing coin the treas- 
ury may issued payment interest the public debt, which 
certificates, together with those issued for coin and bullion deposited, 
shall not any time exceed twenty per centum beyond the amount 
coin and bullion the See Rev. St. 254, 
§428 (31 USCA 428). Section the Act July 12, 1882 
(22 Stat. 165), contained further provision authorizing the Secre- 
tary the Treasury ‘‘to receive deposits gold coin’’ and issue 
certificates therefor, also denominations dollars stated. The 
Act March 14, 1900 (31 Stat. USCA §314]), prescribed 
that the dollar ‘‘consisting twenty-five and eight-tenths grains 
gold nine-tenths fine, shall the standard unit value, and 
all forms money issued coined the United States shall 
maintained parity value with this standard, and shall 
the duty the Secretary the Treasury maintain such 
Section that act also authorized the Secretary the Treasury 
receive deposits gold coin and issue gold certificates therefor, 
and provided that the coin deposited should held the Treas- 
ury for the payment such certificates demand and should 
for other And the latter clause appears the 
amending Acts March 1907 (34 Stat. 1289), and March 
1911 (36 Stat. 965). See 429; USCA 429. 


The Act December 24, 1919 (41 Stat. USCA 451]), 
made gold certificates, payable bearer demand, ‘‘legal tender 
payment all debts and dues, public and And section 
the Joint Resolution June 1933 (48 Stat. 113 [31 USCA 
amending the Act May 12, 1933, (b) (1) (48 Stat. 
52), provided that ‘‘all coins and currencies the United States 
heretofore hereafter coined issued, shall legal tender 
for all debts, public and private, public charges, taxes, duties, and 
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Gold certificates under this legislation were required issued 
denominations dollars, and called for the payment 
These gold certificates were currency. They were not less because 
the specified number dollars were payable gold coin, the 
coinage the United States. Being currency, and constituting legal 
tender, entirely inadmissible regard the gold certificates 
warehouse They were not contracts for certain quantity 
gold commodity. They called for dollars, not bullion. 

may lay one side the question whether the issue cur- 
rency this description created express contract upon which the 
United States has consented sued under the provisions sec- 
tion 145 the Judicial Code, 250 (28 USCA 250). 
Compare Horowitz United States, 267 458, 461, Ct. 
344, Ed. may assume that plaintiff’s petition permits 
alternative view. Plaintiff urges the gist his contention 
that, the acts Congress, and the orders thereunder, requiring 
the delivery his gold certificates the Treasury exchange for 
currency not redeemable gold, has been deprived his property, 
and that entitled maintain this action recover the just 
compensation secured him the Fifth Amendment. But, even 
that view, the Court Claims has authority entertain the 
action, the claim best one for nominal damages. The Court 
Claims ‘‘was not instituted try such Grant United 
States, Wall. 331, 338, Ed. 194; Marion Rye Railway 
Co. United States, 270 280, 282, Ct. 253, Ed. 
585. inquire whether the case which the plaintiff 
presents one which would justify the recovery actual damages. 

section the Banking Relief Act March 1933 
(48 Stat. 2), amending section the Federal Reserve Act (39 Stat. 
752, USCA 248 (n), the Secretary the Treasury was authorized, 
whenever his judgment was necessary ‘‘to protect the currency 


form the gold certificates here question stated follows: 

“This certifies that there have been deposited the Treasury 

THE UNITED STATES AMERICA ONE THOUSAND DOLLARS 
gold coin payable the bearer demand. 

“This certificate legal tender the amount thereof payment all 
debts and dues and private.” 

the reverse side appear the following words: 

“THE UNITED STATES AMERICA ONE THOUSAND DOLLARS.” 

The gold certificates the reports the Secretary the 
Treasury, which allusion was made the argument bar, could way 
alter their true legal characteristics. Reports for 1926, 80; 1930, pp. 29, 604, 
607; 1933, 

*The point was not determined United States State Nat. Bank, 
30, 36, Ed. 647, upon which plaintiff relies. The Court there decided that 
“where the money property innocent person has gone into the coffers 
the nation means fraud which its agent was party, such money 
property cannot held the United States against the claim the wronged and 
injured The said that the basis the liability was “an implied 
contract” which the United States might well become bound virtue its 
corporate character. Its sovereignty was “in nowise involved.” 


\ 
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system the United States,’’ require all persons ‘‘to pay and de- 
liver the Treasurer the United States any all gold coin, gold 
bullion, and gold owned them. Upon such delivery, 
the Secretary was pay therefor ‘‘an equivalent amount any other 
form coin currency coined issued under the laws the United 
Under that statute, orders requiring such delivery, except 
otherwise expressly provided, were issued the Secretary Decem- 
ber 28, 1933, and January 15, 1934. the latter, gold coin, goid 
bullion, and gold certificates were required delivered the treas- 
urer the United States before January 17, 1934. was 
that date that plaintiff made his demand for gold coin redemption 
his certificates and delivered the certificates under protest. That 
compulsory delivery, insists, constituted the ‘‘taking the con- 
for which demands compensation. 

Plaintiff explicitly states his concurrence the government’s con- 
tention that the Congress has complete authority regulate the cur- 
rency system the country. does not deny that, exercising that 
authority, the Congress had power ‘‘to appropriate unto the Govern- 
ment outstanding gold bullion, gold coin and gold Nor 
does deny that the Congress had authority ‘‘to compel all residents 
this country deliver unto the Government all gold bullion, gold 
coins and gold their These powers could 
not successfully challenged. Legal Tender Cases (Knox Lee), 
Wall. 457, Ed. 287; Juilliard Greenman, 110 421, Ct. 
122, Ed. 204; Ling Fan United States, 218 302, 
Ct. 21, Ed. 1049, (N. S.) 1176; Norman Balti- 
more Ohio Co., Ct. 407, decided this day. The question 
plaintiff presents thus simply one ‘‘just 

The asserted basis plaintiff’s claim for actual damages that, 
the terms the gold certificates, was entitled, January 17, 1934, 
receive gold coin. plain that cannot claim any better posi- 
tion than that which would have been placed had the gold coin 
then been paid him. But, that event, would have been re- 
quired, under the applicable legislation and orders, forthwith deliver 
the gold coin the Treasury. Plaintiff does not bring himself within 
any the stated exceptions. did not allege his petition that 
held federal license hold gold coin, and the first question sub- 
mitted the Court Claims negatives the assumption such 
license. Had plaintiff received gold coin for his certificates, would 
not have been able, view the legislative inhibition, export 
deal it. Moreover, sufficient the instant case point out 
that January 17, 1934, the dollar had not been devalued. Or, 
plaintiff puts it, ‘‘at the time the presentation the certificates 
petitioner, the gold content the United States dollar had not been 
and the provision the Act March 14, 1900, supra, fixing 
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that content 25.8 grains, nine-tenths fine, the standard unit 
money with which ‘‘all forms money issued coined the United 
paid the plaintiff for his gold certificates was then 
parity with that standard value. cannot said that, receiving 
the currency that basis, sustained any actual loss. 

support his claim, plaintiff says that January 17, 1934, ‘‘an 
ounce gold was the value least petition 
alleged, and that the allegation was admitted the de- 
murrer. But the assertion that value gold relation gold coin 
this country, view the applicable legislative requirements, 
necessarily involved conclusion law. Under those requirements, 
there was not January 17, 1934, free market for gold the United 
States any market available the plaintiff for the gold coin which 
claims have been entitled. Plaintiff insists that gold had in- 
value and was bought and sold the world markets. But plain- 
tiff had right resort such markets. reason the quality 
gold coin, ‘‘as legal tender and medium limita- 
tions attached its ownership, and the Congress could prohibit its 
exportation and regulate its use. Ling Fan United States, supra. 

The first question submitted the Court Claims answered 
the negative. unnecessary answer the second question. And, 
the shown, the third question academic and also 
need not answered. 

Question No. answered ‘‘No.’’ 

Mr. Justice Mr. Justice Van Devanter, Mr. Justice 
Sutherland and Mr. Justice Butler, dissent. 


TRUST COMPANY EXECUTOR SURCHARGED 
WITH COST CASKET 


Pinkham Central Farmers’ Trust Co., Supreme Court Florida, 
159 So. Rep. 289 


trust company, acting executor will, which pays 
$5,250 for will not allowed credit for that sum its 
account, where the amount ‘‘grossly excessive’’ under the cir- 
cumstances and not keeping with the deceased’s station life 
with the value his estate. 

The executor, such not protected statute (Comp. 
Gen. Laws Florida, 1927, 5610) providing that executors shall 
pay ‘‘the necessary funeral expenses’’ the decedent. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


fu: 
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Appeal from Court, Palm Beach County; Chilling- 
worth, Judge. 

Proceeding Janice Powers Pinkham, executrix the last 
will and testament Mulford, deceased, and others against 
the Central Farmers’ Trust Company. From decree affirming de- 
cision probate court approving payment defendant, executor, 
funeral expenses, complainants appeal. 

Reversed. 

See, also, 108 Fla. 355, 146 So. 563. 

Crawford May, Jacksonville, and Joel Massie, West 
Palm Beach, for appellants. 

Coleman Cook, West Palm Beach, for appellee. 

TERRELL, facts pertinent this case will 
found reference Central Farmers’ Trust Company, corpora- 
tion, Janice Powers Pinkham (Fla.) So. decided this 
date. 

When the mandate the court went down Mulford Cen- 
tral Farmers Trust Company, Fla. 600, 126 So. 762, the chan- 
cellor entered his decree reversing the order the probate court with 
appropriate directions. presentation the decree the 
named case him, the probate court entered his order granting the 
petition revoke the will Mulford, dated June 23, 1926, 
and the same decree ordered the Central Farmers’ Trust Company 
forthwith file just and true return and accounting all its 
doings executor under said purported will. 

May 16, 1930, Central Farmers’ Trust Company, compliance 
with the order the probate court, filed its account executor, 
which, among other things, showed the following disbursements: 
August 1926, payment account funeral expenses, Ferguson Un- 
dertaking Company, $1,000; January 1927, payment claim, Fer- 
guson Undertaking Company, $4,435. 

May 19, 1930, the will November 20, 1925, was proved and 
admitted probate the true last will and testament 
Mulford. After payment all just debts, this will devised the 
residue the estate Mulford, brother the testator, Helen 
Osborn, sister the testator, and Janice Powers Pinkham, step- 
daughter the testator. The latter qualified his sole executrix 
under said will which was admitted probate May 19, 1930. 

June 10, 1930, Janice Powers Pinkham and 
devisees under the will November 20, 1925, filed their separate and 
several exceptions the final account Central Farmers’ Trust 
Company, executor under the will June 23, 1926, and resisted 
payment the sum $5,435 Ferguson Undertaking Company for 
funeral expenses, $5,250 which was for the casket. Testimony was 


*Rehearing pending date publication. 
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taken the issue thus raised and full consideration the probate 
court overruled the exceptions and allowed payment the claim 
full December 10, 1930. 

January 21, 1931, the complainants appealed from the decree over- 
ruling exceptions the allowance funeral expenses. circuit 
court said appeal found the claim Ferguson Undertaking Com- 
pany for funeral expenses excessive and reversed the cause for 
the purpose taking further testimony affecting appellants’ ex- 
ceptions payment said claim and for further consideration 
the probate court when said testimony was taken. Additional testi- 
mony was taken, and, further consideration, the probate judge 
again overruled the exceptions and again allowed payment the 
claim. 

second appeal was prosecuted the court which was 
restricted the single question the propriety the payment 
funeral expenses referred to. December 1932, the opinion 
the court was rendered which found substance that 
the charge $5,250 for the was grossly excessive, that was 
neither keeping with the decedent’s station life nor the value 
extent his estate. The circuit court, however, affirmed the de- 
cision the probate court the theory that while the devisees under 
the will were not present and did not approve the selection the 
casket, other persons very close the deceased were present and 
took part its selection and knew what the charge was for it. 
view this and the fact that objection was raised the charge 
until long after its payment, the chancellor held that the executor 
may have been lulled into the belief that the payment said amount 
for the casket was entirely agreeable all those interested and affirmed 
the decision the probate court. 

rehearing this finding and decree was denied and the in- 
stant appeal comes here from that The sole question raised 
whether not the allowance $5,250 for the casket was proper 
charge against the estate the decedent. 

The record amply supports the finding the chancellor that the 
charge was grossly excessive and was neither keeping with the 
decedent’s station life nor the value his estate. this state 
the record not think the executor can excused for making 
the payment. The beneficiaries under the will had part select- 
ing the casket, they had they might have been estopped raise 
the question. ‘Their objections were seasonably raised and the fact 
that those close the deceased were present and participated the 
selection immaterial, not being beneficiaries under the will they 
may well have been strangers it. 

The executor the instant case was trustee for the beneficiaries 
under the will and was bound the law governing such trustees 
handling its ward’s estate. may lulled into sense se- 
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eurity for his conduct this expenditure under the circumstances 
shown exist, would difficult situation under 
which could not find ground justify any case gross mis- 
management and waste. 

The law, section 3738, Revised General Statutes 1920, section 
5610, Compiled General Laws 1927, provides that executors shall 
pay ‘‘the necessary funeral expenses’’ the decedent. The amount 
paid here was grossly excessive, for which find warrant the 
record. Both the charge and payment for the casket are without 
foundation, for which the judgment below must and hereby re- 
versed. Reversed. 


BANK LIABLE FOR NOT COLLECTING 
CASHIER’S CHECK CASH 


People’s Bank Foster, Supreme Court Georgia, 177 
Rep. 721 


bank, which receives cashier’s check for and 
takes draft payment the cashier’s check, will respon- 
sible its depositor the draft cannot collected, owing 
the failure the issuing bank. rule printed the depositor’s 
passbook permitting the bank receive exchange payment 
collection items will not protect the bank unless can show that 
the rule was the depositor’s attention and that as- 


sented it. 

This rule has been changed the Bank Collection Code, sec- 
tion which authorizes collections made exchange. 
The Code, which has been adopted some twenty states, has not 
been adopted Georgia. This decision affirms the decision 
the Georgia Court Appeals, 170 Rep. 408, which will 
found the December, 1933, issue The Banking Law Journal 


page 1033. 


Syllabus the Court 

Although the plaintiff bank may, contended it, have 
been mere agent collect the cashier’s check, accepted therefor 
exchange third bank without the consent the defendant cus- 
tomer principal, did its risk, and became liable 
the customer for any resulting damage. Reserve Bank 

While appears that upon the deposit such cashier’s check 
the plaintiff bank issued the defendant, its customer, passbook 
containing the statement that the plaintiff might accept for any item 
deposited the exchange draft the bank liable thereon, the record 
does not demand the inference that the defendant signed the pass- 

similar decisions see Banking Law Journal Digest (Fourth 
Edition) §284. 
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book otherwise assented such stipulation. Youmans Jewelry Co. 
Blackshear Bank, 141 Ga. 357 (2), 1005; Highfield 
First National Bank Rome, Ga. App. (6), 165 135. 

Since does not appear from the record matter law 
that the defendant customer consented for the bank accept ex- 
change lieu money, the Court Appeals did not err re- 
versing the judgment for the refusal the trial court give the 
following instructions requested the defendant: ‘‘That the 
plaintiff carried the cashier’s check issued Foster the 
Citizens Bank the Citizens Bank and accepted exchange some 
other bank lieu the cashier’s check, without the knowledge and 
consent Foster, the plaintiff did its own risk; and 
the plaintiff sustained loss thereby, they can not hold Foster 
liable for the 

may true that unauthorized action the bank agent 
would not affect its right recover, unless such action constituted 
the proximate cause the loss. Central Georgia Bank Cleveland 
Nat. Bank, Ga. 668; Spooner Bank Donalsonville, 144 Ga. 
745 b), 1062; Peninsular Bank Citizens’ Nat. Bank, 
186 Iowa, 418, 172 293, 547, 555; Stone Wachovia 
Bank Trust Co., 145 166, 143 27, 733, 739; 
ever, did not imply that recovery should denied merely because 
the bank may have acted without authority, and regardless whether 
such action was the proximate cause the loss but would have stated 
substance that the loss was fact caused the action the 
bank accepting without authority something lieu money, 
could not hold the customer liable for such loss. Such charge 
would have been correct statement the law, and should have been 
given requested. 

Since appears from the record that the Court Appeals 
reversed the judgment solely for the refusal the trial court 
give the requested instruction dealt with above, the assignments 
error the petition for certiorari, far they relate other 
questions, will not passed upon, except say that view the 
ruling paragraph the decision under review, the other rulings 
made therein are not construed holding that favor 
the bank would not authorized, provided was mere col- 
lecting agent, and acted accordance with instructions, its con- 
duct, contrary instructions, did not proximate cause result 
damage the customer. 


Certiorari Court Appeals. 

Suit the People’s Bank against Foster. Judgment for 
plaintiff was reversed the Court Appeals (47 Ga. App. 447, 
170 408), and plaintiff brings certiorari. 
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Affirmed. 
Boykin Boykin, Carrollton, for plaintiff error. 

Willis Smith and Smith Millican, all Carrollton, for de- 
fendant error. 


BELL, J.—Certiorari was granted review the decision the 
Court Appeals Foster People’s Bank, Ga. App. 447, 170 
408 (50 1033). statement the essential facts will 
found that report. See, also, prior decision the same case, 
the opinion that the judgment the Court Appeals correct, 
for reasons stated the syllabus, only the second division which 
would seem require elaboration. the time Foster, the defendant, 
deposited the check the People’s Bank, this bank issued 
him passbook containing statement that the bank reserved the 
right ‘‘to send items direct institutions where payable, and 
accept their exchange drafts lieu money.’’ People’s Bank, the 
plaintiff, contends, among other things, that the record shows that 
Foster signed the passbook the time was issued him, and 
therefore, the absence evidence the contrary, presumed 
have assented the stipulation. The question whether Foster 
signed the passbook depended upon the testimony employee 
the People’s Bank, the material portion which, appears 
the record, follows: ‘‘I there [in the Peoples 
Bank] the 29th December, 1925. [accepted] deposit 
Mr. Foster the 29th 28th. That, sir, that writing. 
made out that book [indicating], deposit book, checking account. 
put the bank, put there that deposit book that day, re- 
member correctly, cashier’s check the Citizens Bank. That 
[indicating]. gave him the commercial book for $1,000. 
And wanted, with the other $1,000, time certificate. can’t tell 
what time that check was deposited Mr. Foster. The time the 
day. don’t remember the time day. ten o’clock the clear- 
ing hour for the bank. the check had been ten o’clock that 
day, they would have cleared it. cleared December 30th. 
was put after clearing hours. After ten o’clock the 29th. 
don’t recollect whether did the clearing not that day. When 
Mr. Foster brought this there don’t recollect. made out 
would know it. Deposit Foster 29th [indicating]. That 
writing. made that out; yes, sir, made out. When made 
out don’t know what Mr. Foster said me, anything. 
don’t recollect the conversation. anything was said about it, 
don’t recollect anything. did not ask for time certificate 
for $1,000. Not knowledge. the time deposited did 
make out the pass-book, sure did. wrote Foster 
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After most careful examination this record, are unable 
agree that demands the inference that the defendant signed the 
passbook, contended. reasonable interpretation will shown 
the following portion the quoted testimony, with brackets 
indicate the probable meaning the word ‘‘it’’ each instance: 
the time deposited [the cashier’s check] did make out 
the pass-book. sure did. wrote Foster the back 
[that is, the back the thing deposited, namely the cashier’s 
check]. did sure.’’ one the briefs counsel for the 
stenographer’s notes from which the portion the brief 
evidence quoted above was prepared. Such statement part 
the record, and considered. The record alone, however, 
fails show, matter law, that the defendant signed the pass- 
book, and does not demand the inference that assented the 
stipulation question. Accordingly, agree with the Court 
Appeals, that was error for the trial judge refuse the request 
charge. 

Judgment affirmed. All the Justices concur. 


PAYROLL DEPOSIT NOT ENTITLED PREF- 
ERENCE FAILURE BANK 


Brand, Banking Commissioner Texas, Briggs Co., Court 
Civil Appeals Texas, Rep. (2d) 1048 


corporation made arrangement with bank San Benito, 
under which the corporation deposited each pay day the amount 
its payroll the form draft another bank. The San 
Benito Bank treated the draft cash item and cashed the com- 
pany’s payroll checks for its employees. part the arrange- 
ment, the company made deposit $5,000 specia! account 
against which checks were drawn. Upon the failure 
the San Benito Bank, was held that the special deposit was not 
entitled preference payment, not being shown that the 
bank had agreed keep the $5,000 deposit separate and not 
mingle with its general funds. 


Note. similar decision this point Liquidation 
Fidelity Bank and Trust Company, Missouri, Rep. (2d) 
480, which was published the April issue page 358. this 
ease further held that the amount actually deposited meet 
the payroll, remaining the hands the bank the time its 
failure, was entitled preference. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Appeal from District Court, Cameron County; Kent, Judge. 

Suit Briggs Co. against Brand, Banking Com- 
missioner Texas. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Seabury, Taylor Wagner, Brownsville, for appellant. 

Strickland, Ewers Wilkins, Mission, for appellee. 


MURRAY, J.—This suit was instituted appellee, Briggs 
Co., corporation, against Brand, commissioner banking 
the state Texas, receiver the Farmers’ State Bank San 
Benito, asking judgment the sum $5,000, alleging that had 
made special deposit $5,000 this bank under such circum- 
stances constitute trust fund. The trial began with the 
intervention jury, but the close the testimony parties 
requested instructed verdict. The trial court overruled the motion 
appellant, but granted the motion appellee and instructed the 
jury render verdict favor Briggs Co., the sum 
$5,000, and from the judgment rendered this verdict, the com- 
missioner banking has appealed. 

The decision this case hinges upon the question whether 
not the $5,000 deposit made appellee the Farmers’ State 
Bank San Benito was, under all the circumstances, special de- 
posit not commingled with the general funds the bank, and, 
therefore, trust fund which may recovered from, and established 
preferred claim against the assets of, this bank, now insolvent 
and the hands the banking commissioner for liquidation. 

The facts are that Briggs Co. were engaged doing construc- 
tion work upon state highway near San Benito. did its general 
banking business with the American State Bank Trust Company 
Edinburgh, Tex. Appellee, Briggs Co., did not wish change 
these general banking arrangements Edinburg, but did desire 
establish local banking arrangement San Benito during the 
progress this construction work. Its employees had been cashing 
drafts and vouchers the San Benito bank, but there had been 
cents per voucher. about February 25, 1932, 
appellee company and the officers the San Benito bank entered 
into agreement the effect that appellee should make deposit 
$5,000 the San Benito bank, which was carried 
special account upon which checks were drawn. Appellee 
was permitted open another account, known the pay 
roll account. pay day representative appellee was ascer- 
tain the total sum needed for the pay roll and draw draft for this 
amount upon the bank Edinburg and deposit the draft with the 
San Benito bank. The draft was treated cash item the 
San Benito bank and the pay checks appellee were imme- 
diately paid the San Benito bank, the overdraft thus created was 
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taken the returns from the draft. The $5,000 de- 


posit was compensate and protect the San Benito bank for this 
service. 


contended appellee that there was implied agreement 
that the $5,000 deposit was kept separate and not commingled 
with the general funds the bank and was returned ap- 
pellee when the agreement was terminated and longer desired 
local banking accommodations San Benito. There conten- 
tion that there was expressed agreement this effect, therefore 
becomes question what was reasonably within the minds 
the parties the time the understanding. Or, other words, 
what did the parties contemplate the time they entered into this 
agreement? 

order establish trust fund bank, must shown 
that the time the deposit was made there was agreement, ex- 
pressed implied, that the money, its equivalent, deposited 
will not commingled with the general funds the bank. Tex. 
240, 104; Shaw Davidson (Tex. Civ. App.) S.W.(2d) 


789; First Nat. Bank Ranger Price (Tex. Civ. App.) 262 
797. 


Appellee having deposited the equivalent money the San 
Benito bank and having accepted therefor ordinary deposit slip, 
the burden proof was upon establish the fact that this fund 
was trust fund, which was not commingled with the general 
funds the bank, but was kept separate and not used the 
bank part its disposable capital. There direct evidence 
upon this point. could only established being implied from 
the understanding had the parties. seems the conclusion 
inescapable that was not the implied understanding that this 
$5,000 was kept separate from general funds the bank and 
not used the bank. State Bldg. Sav. Ass’n Mechanics’ 
ings Bank Trust Co. (Tenn. Ch. App.) 967. 

The bank was agreeing use its general funds pay the pay 
roll checks appellee. This was the privilege sought appellee. 
reasonable suppose that the bank was agreeing permit the 
construction company use its funds and the same time agree- 
ing not use the funds the construction company deposited with 
it? This would unreasonable deduction. matter fact, 
when mere matters form and bookkeeping are brushed aside, ap- 
pellee deposited money the bank San Benito meet its bi- 
weekly pay roll, and, this fund was drawn out, was replenished 
drafts drawn upon the Edinburg bank. This money was de- 
posited the San Benito bank for the purpose enabling appellee 
have its checks this bank cashed. This does not differ from the 
purpose general deposit. The fact that the bank agreed keep 
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two accounts and handle the funds peculiar manner was not 
sufficient create trust fund which would entitle appellee 
preference over other depositors. There simply nothing the 
record which would warrant the conclusion that the San Benito bank 
agreed other than what did do, wit, accept this $5,000 
deposit general deposit and commingle with its disposable 
capital. 

The trial court erred not granting appellant’s motion for 
instructed verdict, and appearing this court that appellee has 
already been granted unpreferred claim the banking commis- 
sioner for the amount this deposit, the judgment below will 
reversed and judgment here rendered that appellee take nothing 
reason this suit, and pay all costs this and the court below. 

Reversed and rendered. 


RETENTION TRUSTEES TESTATOR’S 
INVESTMENTS 


Grotenrath’s Estate, Supreme Court Wisconsin, 258 
Rep. 453 


Trustees under will should not invest trust funds held 
them stocks bonds private business corporations. And, 
such securities come them part the trust fund they 
are appointed administer, they should sold ‘‘in the most 
advantageous manner and the most advantageous time; gen- 
erally speaking, they should sold within one year.’’ 


Appeal from order the County Court Milwaukee County; 
John Karel, County Judge. 

Reversed. 

Petitions Octavia Grotenrath against Fred Grotenrath, 
Jr., and others for removal trustees, and trustees for authority 
continue investments made testator. From order entered 
July 26, 1934, denying the petition for removal and authorizing con- 
tinuance investments, the petitioner, Octavia Grotenrath, ap- 
peals. 

The will Fred Grotenrath, deceased, was duly admitted pro- 
bate 1923. gave his wife all his property for her life, $5,000 
each two daughters, and the remainder his four sons equal 
shares. provided that, any child should die, his share should 
his children, any, and, none, the testator’s other children. 
The will and letters trust invested the trustees with power sale. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§469, 470. 
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Upon the petition the petitioner herein, the widow and sole heir 
deceased son, Edward Grotenrath, this will was construed 
Grotenrath’s Estate (Wis.) 254 631, create vested 
interest the remainder after the life estate each the testator’s 
sons. March, 1924, the property the deceased was assigned 
according the will, and the widow, the two daughters the tes- 
tator, and two the sons, Fred and George, were appointed 
trustees the estate. After the death Edward, his widow, 
executrix his will, petitioned the court that the trustees re- 
quired account and removed trustees for maladministration 
failing invest the trust property such securities section 
231.32, Stats., prescribes, and prayed that, the trustees not 
removed, they required convert the securities held them 
into securities authorized said statute. The trustees resisted the 
application for removal and filed counter petition praying that they 
permitted continue carry the securities received them 
trustees which were investments made the testator the form 
which they received them. These petitioners were heard together. 
The court denied the application for removal, approved the account 
the trustees rendered, and authorized them continue carry 
the securities referred part the trust property until further 
order the court. The securities involved were originally inventoried 
the trust estate follows: Stock the American Machinery Com- 
pany, $23,940; stock the Milwaukee Electric Railway Light Com- 
pany, $4,200; stock the Wisconsin Telephone Company, $5,300; 
stock the Monarch Rubber Company, $37.50; three first mortgage 
bonds secured Chicago property, $700. There was also real estate 
inventoried $28,200 and some other personal property, with the 
handling which the trustees complaint made. The $700 
bonds were purchased the trustees. The petitioner, Octavia 
Grotenrath, appeals from the whole the order entered upon the 
hearing the two petitions. 

Alvin Strand, Milwaukee, for appellant. 

Hugo Trost and Gilbert Klein. both Milwaukee, for re- 
spandents. 


FOWLER, J.—The claim the appellant that the trustees 
were obligated invest the trust estate such securities section 
231.32, Stats., The claim respondents that they 
were not required because section 231.34, Stats., permits the 
trustees under will hold investments that were made the 
testator his lifetime. The statute cited not broad the re- 
spondents claim. only purports authorize the carrying such 
investments upon obtaining order from the court authoriz- 
ing the holding the same for such period time shall 
designated said order. such order was procured the instant 
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ease. Moreover, entirely new statute, chapter 379, Laws 
1933, and did not become effective until July 11, 1933. The statute 
therefore affords justification the trustees for not investing the 
trust property such securities the statute requires. 

was early held this state that trust funds may not in- 
Courts not sanction the investment trust funds trustee 
stock private business corporations the absence permissive 
statute authority the instrument creating the trust. Perry 
Trusts, 456. The proper investment trust funds has recently 
been considered Fouks’ Estate, 213 Wis. 550, 252 160, and 
Schroeder American National Red Cross (Wis.) 254 371. 
There need for further discussion the subject here. Shares 
stock should sold trustees, and sound discretion should 
used sell the most advantageous manner and the most ad- 
vantageous time. Generally speaking they should sold within one 
year. Perry Trusts, 

apparent from the above that the holding the stock 
part the trust funds was breach trust the trustees. But 
cestui que trust (beneficiary) concurs breach trust 
acquiesces for long time, barred from relief although 
did not originally concur it. But either such case must 
know the facts otherwise. And acquiescence cannot in- 
ferred until has actual knowledge the facts, for the duty 
the trustee execute the trust and not that the cestui que trust 
make inquiries. Perry Trusts, 849, 850. 

From the above follows that, Edward concurred ac- 
quiesced the carrying the stocks and securities the trustees 
with knowledge the manner the form which they were held, 
was barred from relief for the breach the trust holding 
them. The only finding respecting this matter for more 
than nine years prior his death ... (he) never objected the 
holding the stock the American Machinery Company and never 
requested the sale disposition While there here 
finding knowledge his part, the facts clearly show that had 
knowledge the holding the machinery company stock, and 
the finding view the admitted facts barred him from relief 
that stock. was entitled relief that stock during 
his lifetime, his executrix entitled none for what occurred 
the time his death. 

This, however, does not cover the whole case. The statement 
facts shows that the trustees received two other blocks stock in- 
ventoried $9,500 besides numerous other items inventoried small 
value. The report the trustees which they ask approved 
also shows that they have first mortgage bonds secured 
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property inventoried $700, which were purchased them with 
trust funds. There not word the findings the record 
respecting Edward’s knowledge these holdings the value any 
these items except the Milwaukee Electric Railway Light Com- 
pany stock inventoried $4,200, which now worth $3,400. The 
record does not show that the $700 bonds such investment 
the statute permits. was stated the argument that these 
bonds are now worthless, and that other items stock other than 
the machinery company stock are worthless greatly depreciated. 
evidence was taken upon the hearing the petitions. Counsel 
made statements orally such facts the moment came mind 
that they considered material. Upon the statement counsel for the 
appellant stated that did not care offer any evidence. Counsel 
for the trustees said desired introduce evidence, but the court 
said was not necessary and forthwith denied the petition the 
appellant, affirmed the report the trustees carrying all trust prop- 
perty its original inventoried value, and authorized the trustees 
continue carry the trust property its present form until the 
further order the court. 

cannot approve this manner disposing the matters 
raised the two petitions before the court. conclude reverse 
the order appealed from and remand the record, with directions 
proceed with the hearings upon the petitions and take evidence and 
show the facts detail all matters issue thereunder. While 
does not appear that the appellant has suffered any loss since the 
death her husband continuance the status quo and this may 
inopportune time convert the securities into such the 
statute requires and continuance the status quo for the present 
may advisable, the approval the items the account other than 
the machinery company stock its original inventoried value was 
erroneous Edward did not have actual knowledge the forms 
which they were held foreclose his right have them con- 
verted into such securities the statute prescribed for the invest- 
ment trust funds. The trust must soon terminate, the life 
tenant now over years age. When the final account the 
trustees comes for hearing and distribution the trust estate 
made, the rights appellant should not foreclosed any such 
unsupported and summary approval the trustees’ conduct the 
record herein shows. approve the order appealed from would 
great violence the law and acceptable practice, although 
may that will appear upon proper and full hearing that Ed- 
ward’s knowledge the breaches the trustees carrying the trust 
property improper securities will bar the appellant from relief. 

The order the county court reversed, and the record re- 
manded, with directions for further proceedings accordance with 
the opinion. 
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STOCKHOLDERS SUBJECT STATUTORY 
LIABILITY THOUGH CERTIFICATE 
RETURNED BANK 


Farmers’ State Bank Goolbaugh, Supreme Court Kansas, Pac. 
Rep. (2d) 915 


1926 the shareholders bank made 100 per cent. assess- 
ment themselves restore impaired capital. The defendant, 
owner five shares, assigned his certificate and sent the 
bank with instructions sell provided law. The bank, 
however, retained the certificate among its papers until closed 
1932. the meantime, the defendant assumed that the cer- 
tificate had been sold had requested. was held that these 
circumstances did not relieve the defendant from the statutory 
double liability imposed upon stockholders banks. 


Syllabus the Court 
The proceedings considered action the receiver failed 
bank recover the double liability stockholder, and held, 


failure the bank sell shares stock, evidenced share cer- 
tificate assigned and mailed the bank, for sale the shares 
satisfy assessment shareholders restore impaired capital, did 
not relieve the shareholder double liability. 

Action the Farmers’ State Bank Alton, Kansas, and 
Charles Johnson, receiver such bank, against Gool- 
baugh. Judgment for defendant, and the receiver appeals. 


Judgment reversed, and cause remanded, with directions. 
McCaslin, Osborne, for appellant. 


BURCH, J.—The action was one the receiver failed bank 
enforce double liability stockholder. Defendant prevailed, 
and the receiver appeals. 

Defendant was owner five shares stock the Farmers’ State 
Bank Alton. 1926, the shareholders made assessment 
100 per cent. themselves, restore impaired capital. Defendant 
did not pay the assessment, because financially unable so. In- 
stead, assigned the certificate, and mailed the bank, with in- 
struction sell the shares, provided law. The bank did not 
sell the shares, retained the certificate, and carried the assessment 
asset until required charge off the bank commissioner. 
The bank continued business until January, 1932. When the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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receiver took charge, found the certificate among the bank’s papers. 

After trial, the district court found the facts substantially 
they have been recited, and simply stated conclusion law that 
the receiver should take nothing. There brief for defendant, 
but counsel for plaintiff suggests the court’s view seemed that 
failure the bank officers sell the shares satisfy the assessment, 
and devest defendant ownership, relieved defendant double 
liability stockholder accruing six years later. 

There was testimony and finding that defendant followed 
delivery the share certificate the bank for sale, with effort 
see that the bank did dispose the shares, and get defendant’s 
name off the stock register stockholder. Indeed, defendant’s own 
testimony, which the court based finding, was defendant made 
inquiry with respect whether his stock had been sold. re- 
ceived notice stockholders‘ meetings, attended meetings, re- 
ceived statements the bank’s financial condition, and merely 
assumed the matter had been taken care requested. 

Defendant did not propose sell the shares the bank, and 
the bank took title the shares assignment and delivery 
the certificate. Indeed, the bank could not take title, satisfy the 
assessment. would withdraw that much capital, when 
the assessment was made restore capital already impaired. 

Assessment stockholders means resorted for the benefit 
stockholders, keep the bank going concern. has nothing 
with double liability stockholder, which imposed for bene- 
fit creditors the bank. Defendant assumed the shares could 
and would sold satisfy the assessment, whole part. 
That would end his relation the bank stockholder, and the pur- 
chaser would stockholder, subject double liability. that event, 
would incumbent defendant see the transfer was made 
the stock book the bank, order relieve himself double 
liability stockholder. 

the shares could not sold, were not sold, defendant re- 
mained stockholder. the receiver took charge, nothing had 
been done get defendant’s name off the stock register share- 
holder. Whether the officers the bank were fault not, de- 
fendant still was shareholder. Neither the receiver, nor creditors 
for whose benefit double liability imposed, were fault for this 
state affairs, and the receiver should have recovered. 

The principles law applicable the case have been discussed 
the opinions Abilene State Bank Strachan, Kan. 577, 132 
200, (N. 668; Citizens’ Bank Needham, 120 
Kan. 523, 244 1202; Kershaw Cozad, 137 Kan. 
128, 452; and cases referred those opinions. 

The judgment the district court reversed, and the cause 
remanded, with direction enter judgment for plaintiff. 


| 
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EXECUTOR’S COMMISSIONS AND COUNSEL 
FEES 


Foster’s Estate, Orphans’ Court New Jersey, 176 Atl. Rep. 
156 


executor entitled reasonable commissions for his serv- 
ices such the estate and for necessary and legitimate ex- 
penses. may employ agents for extraordinary expenses, but 
employs agents for ordinary services which bound and 
able perform himself, must pay them out his own pocket. 
not entitled allowance for keeping his accounts. 
His commissions are presumed cover this item. may em- 
ploy counsel and take credit for the payment reasonable coun- 
sel fees. But contract for the employment counsel one 
which the executor makes his individual, not representative, 
capacity, and counsel have which they can enforce 
directly against the estate. 

this estate, the net assets amounted only fraction 
the amount claimed commissions and counsel fees. The prin- 
cipal asset was $58,000 second mortgage real estate which 
was wiped out the foreclosure the first mortgage. The net 
estate the hands the executor, trust company, amounted 
$1,037.30. The executor asked for $3,517.07 compensation 
and counsel asked for $4,200. court decreed that the executor 
retain the fund its hands commissions and that counsel look 
the executor its individual capacity for payment for services 
rendered them. 


Proceeding the matter the estate George Foster, deceased. 
final accounting the Hackensack Trust Company, executor. 

Decree accordance with opinion. 

Wurts Plympton, Hackensack, for accountant. 

Clyde Christie, Bergenfield, for Howard Foster’s estate. 


LEYDEN, J.—George Foster died the 9th day May, 1928, 
leaving last will and testament wherein nominated the Hacken- 
sack Trust Company executor his estate. The trust company 
the appointment, qualified, and undertook the administra- 
tion the trust. The executor, realizing the services 
were necessary the administration the estate, appointed Mr. 
Howard Foster its proctor. 

due the Hackensack Trust Company filed its inter- 
mediate account for settlement the Orphans’ Court the County 
Bergen. prayed allowance the sum $3,517.07 com- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§459, 467. 


412 


THE BANKING LAW JOURNAL 


pensation for its pains, trouble, and risk, and the sum $3,000 

for its legal expenses. The account, together with the commissions 
and counsel fees, was allowed and approved decree this court. 
The commissions and counsel fee were not paid, however, for the 
reason that the cash hand was insufficient. Practically the en- 
tire estate consisted $58,500 second purchase-money mortgage 
parcel of, New York realty. This mortgage was subsequently wiped 
out the foreclosure the first mortgage lien. 

Mr. Foster, the proctor, died September 28, 1931. The present 
counsel, Messrs. Wurts Plympton, succeeded him and have per- 
formed legal services for the executor. 

The trust company now exhibits its final account showing $327.38 
corpus and $709.92 income hand and practically nothing 
prays that its account allowed and that commissions amounting 
$769.43 awarded it. Messrs. Wurts Plympton ask that they 
allowed $1,200 counsel fee for their services the executor. The 
representatives the estate the first proctor, Mr. Foster, claim the 
moneys remaining the hands the exceutor pro rata share 
thereof partial satisfaction the award $3,000 Mr. Foster 
the intermediate accounting. The present proctors insist that they 
should paid first and that there should prorating the fund, 
or, the alternative, the entire fund should awarded the executor 
account its commissions. 

the opinion that the fund should paid the executor 
account its past and presently due commissions, compensation 
for its pains, trouble, and risk the administration the estate. 

common law personal representative decedent was not 
for the services rendered the performance the trust. 
His office was regarded honorary. was allowed merely his just 
charges and expenses. State Bank Elizabeth Marsh Edgar, 
Eq. 288. This rule has been changed statute, and now the 
allowance commissions executors, administrators, guardians, 
trustees made with reference their actual pains, trouble, and risk 
settling the estate. Their compensation must reasonable and 
within the limits set forth the statute. Sections 128 and 129 the 
Orphans’ Court Act, Comp. St. 1910, pp. 3859 and 3860, 128, 129. 

personal representative’s necessary, legitimate expenses the 
management the estate may allowed, but claim for their allow- 
ance should scrutinized the court. Lyon Bird, Eq. 
157, 450. may employ agents for extraordinary services 
administration and for such their nature require degree skill 
not within the command ordinary persons. Reasonable expenses 
incurred for the benefit the estate may proper charges against it. 
par. 260, 233. Where agents have been employed, the 
test the question compensating the agent out the estate is: Was 


te 
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necessary was the interest the estate? were necessary, 
the expenses thus incurred are allowed; not, they will disallowed. 


Accordingly, executor with power sale justified employ- 
ing agents procure purchasers the real estate because their 
special skill and practice such matters, and commissions paid such 
agents may allowed. Dey Codman, Eq. 258; Brown 
Brown, Eq. 667, 739; Babbitt Fidelity Trust Com- 
pany, Eq. 745, 1076. executor will not allowed, 
however, for work done agents which he, contemplation law, 
was bound himself. chooses employ others his 
284; Wiley’s Estate (N. Prerog.) 212; Lyon Bird, 
supra. allowance, therefore, will made for services rendered 
the executor the keeping and making his accounts. His fees 
must presumed cover his trouble and expenditure for doing. 

Dey Codman, supra, agent was employed and his commis- 
sions paid out the estate, but this payment the agent was taken 
account fixing the amount the commissions the executors 
and the sum paid compensation the agent, together with the com- 
missions allowed the court, did not equal the amount commissions 
which the executors were entitled. 


personal representative entitled the advice and assistance 
counsel many the duties devolving upon him. 
almost universally recognized that may employ legal counsel 
the administration and settlement the estate whether there litiga- 
tion not and may take credit for the payment reasonable counsel 
fees for the services such attorneys. King Berry, Eq. 
261; Kingsland Scudder, supra; Estate, 112 
fore, where the services attorney are necessary, the court will 
allow the personal representative out the estate, reasonable com- 
pensation for the legal services value the estate. par. 
261, 


executor administrator has power bind the estate 
his indivdual contract, nor can impose any liability its assets 
through such contracts, notwithstanding such contracts are for the 
benefit the estate. Doolittle Willet, Law, 398, 385; 
63. The contracts the executor administrator cannot 
regarded any sense contracts the decedent. The principle 
that may disburse and use the funds the estate for the purposes 
authorized law, but may not bind the estate executory con- 
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tract and thus create liability not founded upon contract obliga- 

The executor administrator personally liable contracts which 
may made him the course his administration. the 
rule, although such contracts may have been made for the benefit 
the estate. lies within his power, however, stipulate against per- 
that contract for the employment counsel essentially one made 
the executor administrator his individual and not representa- 
tive capacity. Attorneys employed personal representative 
assist him administering his trust prosecute defend actions 
for against him his official capacity have claim they can en- 
force directly against his estate. par. 261, 234. At- 
torneys employed must look for compensation the representative 
his individual and not his representative capacity, and for such 
services, the absence special agreement limiting the liability, 
the fiduciary personally responsible. par. 262, 235. 

The conclusion reached, therefore, that neither the estate the 
deceased proctor nor the present proctors may succeed their re- 
quest for the allowance counsel fees directly them out the estate. 

Upon final accounting the Orphans’ Court reasonable counsel 
fees for necessary and valuable services rendered the estate the 
administration thereof may allowed the personal representative, 
addition his commissions, necessary and legitimate expense 
the management the estate. 

The executor will allowed the fund now its hands payment 
the commissions due, and the proctors will look the executor its 
individual capacity for payment for any services rendered them 
it. 


DEPOSITOR’S REDUCTION AGREEMENT 


Empire State Bank Hoff, Supreme Court Minnesota, 258 
Rep. 145 


Under the terms depositors’ reduction agreement providing 
for exchange ‘‘notes assets’’ between reorganized bank 
and trustee holding assets that were considered uncollectible 
the time reorganizing, bank building property owned and oc- 
the bank the time reorganization, but later vacated, 
was not asset eligible for such exchange. 


Appeal from District Court, Yellow Medicine County; Mathias 
Judge. 
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Action the Empire State Bank against Engebret Hoff, trus- 
tee. From order denying plaintiff’s motion for new trial, plaintiff 
appeals. Affirmed. 

Hall Catlin, Marshall, Sterling St. Paul, and Paul 
Stratton, Granite Falls, for appelant. 

Fosnes Rolloff, Montevideo, for respondent. 


HILTON, appeal from order denying 
motion for new trial. The case was tried the court without 
jury. The assignments error here for review challenge the correct- 
ness the court’s findings fact and conclusions law. 

September 23, 1931, the Farmers’ State Bank Hanley Falls 
was closed and taken over for liquidation the commissioner banks 
and placed charge special deputy examiner. The bank was re- 
organized August 1932, under plan approved the commis- 
sioner banks and according law. The terms and conditions thereof 
were contained reduction agreement,’’ which, among 
other things, provided: 


further agreed and understood that all the notes and other 
assets the bank which are not used the opening the bank are 


segregated and placed the hands one more persons 
trust for the use and benefit those who were creditors the bank 
the reopening thereof. Such trustees shall appointed judge 
the district court Yellow Medicine County upon application 
majority the depositors’ committee said bank; and such appoint- 
ment shall made after such notice the depositors, creditors and 
stockholders said bank said judge shall require. 

however, that during the period one year after the 
date the reopening said bank any note asset remaining the 
bank the time reopened which, the opinion the officers 
thereof shall uncollectible whole part shall delivered 
said bank the trustees appointed and the amount owing thereon 
that time paid the bank the trustees out any moneys there- 
tofore collected them out such trust assets. Or, said bank may 
its option exchange such uncollectible notes assets for any other 
notes assets like face value then among the trust assets. either 
these cases said uncollectible notes assets shall thereafter con- 
sidered part such trust assets and handled 


The segregation referred the agreement was made, and the 
bank reopened, under the same name. Defendant was appointed 
the district court trustee, and took charge the property not taken 
the reorganized bank. His powers and duties were defined the 
order the court. The special deputy examiner was chosen cashier 
the reorganized bank. The bank continued its business Hanley 
Falls until February, 1933, when was moved another county and 
located Cottonwood, with the approval the commissioner banks. 
that time its name was changed Empire State Bank. 

When the bank was closed, owned lot and building Hanley 
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Falls, which was especially constructed for banking purposes, and had 
been occupied for number years. This property was carried 
its books valuation $4,000. The reorganized bank took over 
this property, and occupied until the removal the bank Cotton- 
wood. The testimony showed that the value the building property 
after being vacated was only $2,000. 

During the year beginning August 1932, exchanges assets were 
made compliance with the agreement. Shortly before the expiration 
the year, plaintiff resolution determined that certain the assets 
taken over when the distribution was made between and the 
trustee were valueless and uncollectible and tendered them the trus- 
tee, and the same time demanded him certain named assets his 
hands. Among the assets presented for exchange was the vacated 
bank building Hanley Falls, with valuation placed thereon 
$4,000. The trustee refused make the exchange, and this action 
followed require him so. 

The question here involved and determined the trial court ad- 
versely the claim plaintiff whether under the depositors’ agree- 
ment the bank building property Hanley Falls capital asset) 
within the designation ‘‘notes other assets’’ used, de- 
and referred therein. agree with the views the trial 
court expressed its memorandum. the proviso hereinbefore 
quoted, following the words ‘‘any note asset remaining the bank 
the time reopened,’’ are found these significant words explana- 
tory what notes and assets were exchangeable: 
‘‘amount owing ‘‘of like face 

our opinion that the words ‘‘notes have reference 
notes, bonds, state municipal warrants, drafts, mortgages, and 
other usual bank paper evidencing choses action. Manifestly, the 
words ‘‘uncollectible,’’ ‘‘amount owing ‘‘of like face 
any stretch the imagination held applicable the bank 
building property. Further, that property was intended in- 
exchangeable asset, the usual words conveyance would 
have been used rather than the sole word The word 
ordinarily used has wide significance, but its general 
meaning not applicable here. Because notes generally constitute the 
largest item the property bank, that word was used. The 
qualifying words appearing the agreement are significant the 
intention the parties would have been the words ‘‘notes other 
like hold that the bank building property was not within 
the contemplation the parties the depositors’ agreement, and was 
not eligible for exchange for assets the hands the trustee. 

Affirmed. 


STONE, (dissenting)—I cannot concur because seems 
that too narrow construction being put upon the Con- 
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sidered itself mere writing, there perhaps ambiguity, but 
mind the meaning becomes clear when the writing considered 
contract reference its subject-matter. The latter was closed 
country bank about reorganized. The subject the contract 
not alone the bills receivable, but all the ‘‘assets’’ the in- 
stitution. word the document which expressly 
necessary implication excludes any asset. True, Mr. Justice Hilton 
suggests, ‘‘Notes generally constitute the largest item the property 
bank.’’ But the recent banking debacle real estate and notes 
secured real estate constituted far the most troublesome items. 
The item ‘‘other real estate’’ has been very frequently the rock 
upon which our banks have broken. say that reorganization con- 
tract, such the one determinative this case, did not cover real 
estate, simply ignore its dominant purpose. Nothing runs more 
directly counter the ordinary and necessary rules interpretation. 

for that reason that cannot concur this decision. not 
think that the frequent reference intangibles and the use such 
words ‘‘uncollectible’’ can properly given the effect 
attached them the opinion the majority. That makes them 
words nullification rather than mere qualification, and the thing 
nullified one the main and very obvious purposes the contract. 


HOLDER CASHIER’S CHECK CANNOT 
RECOVER MONEY TRUST FUND 


Logan Farmers’ Merchants’ Bank Milligan, Supreme Court 
Nebraska, 258 Rep. 269 


The purchaser cashier’s certificate forwarded the 
issuing bank for payment. The bank refused payment and re- 
turned the certificate, for what reason the opinion does not state. 
Later, the bank was placed under restrictions pursuant the 
Nebraska Bank Moratorium Act. was held that the owner 
the check was merely general the bank and not en- 
titled have trust impressed upon the assets the bank. 


Actions Mary Logan, Anna Ladman, and Emil Ladman 
against the Farmers’ Merchants’ Bank Milligan, corporation. 
The actions were consolidated. From judgments dismissing the actions, 
plaintiffs appeal. Affirmed. 

Steinacher and Guy Hamilton, both Geneva, for ap- 
pellants. 

Sloans, Keenan Corbitt, Geneva, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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GOOD, J.—Three actions the district court were consolidated 
and brought this court one appeal. The actions are similar 
and ran the same course the district court. all essentials the 
issues are identical. the opinion reference will made but 
one cause, but will applicable each the others. 

Mary Logan her petition sought impress trust the assets 
the defendant bank for and account cashier’s check, issued 
her defendant, and payment which was refused defend- 
ant when presented. this petition defendant filed general de- 
murrer. The trial court held that the petition stated cause ac- 
tion law but not equity. Plaintiff disclaimed any right re- 
cover law, entered dismissal any claim law and relied wholly 
upon her petition stating cause action for equitable relief. 
Thereupon, the demurrer was sustained. Plaintiff refusing further 
plead, the action was dismissed. like course followed the other 
two actions. 

her petition Mary Logan alleged that she was resident 
Montana; that December 1932, she paid defendant $2,000 
eash for check like amount, for the purpose trans- 
ferring such money from Milligan, Nebraska, for her use and benefit 
her home Montana. copy the cashier’s check set out 
the petition. She alleged that thereafter she returned her home 
Montana, indorsed the cashier’s check and forwarded the same 
mail defendant for payment. January 1933, defendant refused 
payment the check and returned plaintiff. the bank gave 
any reason for its refusal pay the check, such reason not set 
forth the petition. Plaintiff further alleged that she the owner 
and holder the check, and that March 1933, the secretary the 
department trade and commerce the state Nebraska, pursuant 
the Bank Moratorium Act (Laws 1933, 17), order duly issued 
placed the defendant bank under restrictions its activities and 
operations, and that defendant remained under such restrictions 
when this action was commenced. She further alleged that the cash 
paid defendant for the cashier’s check increased the assets the 
bank the amount paid, and that the refusal the bank pay 
the cashier’s check when presented created trust her favor, and 
that she entitled have such trust impressed upon all the 
assets the bank. The petition contained second cause action, 
based another cashier’s check, issued her later date, and 
which ran the same course the one the first cause action. 

Under the circumstances, are not required determine whether 
the petition states cause action law, but determine whether 
states cause for equitable relief, viz., have impressed trust 
the assets the defendnat bank the amount plaintiff’s claim. 

State State Bank Belvidere, 122 Neb. 797, 241 
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755, was held: ‘‘The purchaser bank draft purchaser 
bank’s and holder exchange, and, such, entitled 
share pro rata with depositors and other holders exchange 
the assets failed state bank and the depositors’ final settle- 
ment fund, but, the absence special not en- 
titled have his claim allowed trust fund.’’ That case, 
course, was one involving claim against insolvent bank the 
hands receiver. However, there would stronger reason, 
the case insolvency, for holding that such purchaser was entitled 
trust fund, than where the bank was solvent. 

State Farmers’ Merchants’ Bank, 123 Neb. 358, 243 
87, opinion Rose, J., was held: 

purchasing cashier’s check, bank draft certified check, the 
purchaser usually becomes creditor the bank and the holder 
exchange, and not the beneficiary trust, absence special 
circumstances creating the relation trustee and beneficiary. 

check bank which went into the hands 
receiver and never paid the check, held not entitled, claimant 
for trust fund, payment full from bank assets the hands 
the receiver preference depositors.’’ 


State First State Bank Alliance, 123 Neb. 23, 241 
783, the payee draft who was unable collect because the 
the bank issuing the draft, was held not entitled 
have his claim allowed preference trust, but one share 
with other holders exchange and depositors the assets the 
bank. 

State Newman Grove State Bank, 124 Neb. 667, 247 
599, was held: 


sent bank for collection and the proceeds thereof are 


held trust for the 
trust executed when owner requests and accepts exchange 


the bank. 
transmitting collection item bank with 


“When paid, kindly forward your draft payment,’ such re- 
quest for the exchange the bank terminates the trust relation 


when and the draft issues.’’ 


that case the owner the draft sought have trust im- 
pressed upon the assets the bank for the amount his draft. 
was held that was not entitled. like holding was made 
this court State South Omaha State Bank, 126 Neb. 46, 252 
476. that case the claimant had contracted purchase 
real estate, and because defect title was necessary hold 
the purchase money abeyance. Claimant purchased from the bank 
cashier’s check for the purpose holding the money ready pay 
the purchase price the real estate when title should satisfactory. 
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This court held that the evidence was insufficient establish that 
the cashier’s check was trust fund, and the opinion quoted with 
approval the holding State Farmers’ Merchants’ Bank, supra. 

Plaintiff contends that section 62-1812, Comp. St. 1929, being 
part the Negotiable Instruments Act, authorizes the allowance 
her claim trust fund. That section deals with items sent and 
collected bank. State Farmers’ State Bank, 125 Neb. 
427, 250 557, this court had under consideration said section. 
that case check had been sent for payment the bank 
which issued it. The bank accepted and canceled the check 
sued and sent the owner draft instead money. The draft was 
dishonored because the failure the drawer bank. the time 
the cancellation the check, the bank had sufficient funds pay 
the check. that case the check had been canceled and collection 
made. was there held that said section 68-1812 was applicable. 
However, the instant case, the check was not sent de- 
fendant for collection, but for payment. Payment was refused; there 
was collection. think that the statute inapplicable. 

our opinion, there are facts alleged the petition showing 
such special circumstances that would create the relation trustee 
and beneficiary the instant case. The facts alleged were insufficient 
state cause action for the equitable relief demanded. The 
trial court rightly sustained the demurrer and dismissed the action. 


This same ruling applies each the other two cases consolidated 
with the Logan case. 


Affirmed. 


DEPOSIT ESTATE FUNDS BANK 
WHICH EXECUTOR OFFICER 


Janke’s Estate, Supreme Court Minnesota, 258 Rep. 311 


executor estate, who permits estate funds remain 
deposit bank which the managing officer, until the bank 
fails, when has knowledge the weak financial condition the 
bank and its impending failure, will responsible the estate 
for any loss which sustains. 

this case, the principal part the estate consisted two 
certificates deposit, aggregating $4,100 issued the First Na- 
tional Bank Frazee and checking account $466.91 the 
same bank. The executor, who was the managing officer the 
bank, permitted the funds remain the bank for period 


similar decisions see Banking Law Journal Digest (Fourth 
§480. 
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four months after his appointment, the end which time the 
bank closed. The executor was held personally liable the sum 
$4,217.16, the amount which the estate lost through the failure. 


Syllabus the Court 

the highest degree good faith the discharge his official duties. 

Defendant executor was also the managing officer the bank 
which decedent during his lifetime had deposited far the largest 
part his available funds. Upon the facts set forth the opinion, 
held that the findings the court below that the executor had not 
exercised the care and judgment the ordinarily prudent person 
failing withdraw the funds from the bank prior its closing are 
well sustained the evidence. 


Proceedings the matter the estate Carl Janke, deceased, 
Rudolph Janke and others against William Espenson, executor 
the will Carl Janke, deceased. From judgment affirming order 
the probate cour surcharging the executor’s account, the executor 
appeals. 

Affirmed. 

Fowler, Carlson, Furber Johnson and Furber, all Min- 
neapolis, for appellant. 

Henry Jenson, Detroit Lakes, for respondents. 


JULIUS OLSON, J.—Defendant appeals from judgment en- 
tered pursuant findings made the Hon. Carroll Nye, judge, 
affirming order the probate court Becker county surcharging 
defendant’s account executor with some $4,427.16 lost because the 
closing the First National Bank Frazee. The facts are not 
serious dispute and may summarized thus: Carl Janke, long-time 
resident Becker county, departed this life March 1932, testate. 
Defendant was the named executor the will. duly qualified 
May 1932, and took possession the estate assets, the principal part 
which consisted two certificates deposit said bank, $4,100, 
and checking account deposit $466.91. One the certificates had 
matured prior defendant’s appointment; the other matured shortly 
thereafter. Neither certificate was cashed, nor was any the money 
withdrawn from the bank the time its closing September. 15, 
1932. Defendant was during all the times herein mentioned the active 
and managing officer the bank, and had been such over period 
many years. had charge practically all its affairs, and had 
full knowledge its loans, investments, and holdings. made all 
required reports the Comptroller the Currency, and general 
attended all banking details. 
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January 1932, the deposits the bank amounted $430,- 
764.22. August 26, 1932, there had been heavy withdrawals, 
that the account then stood $316,564.89. When the bank closed 
September 15, the deposits were down $300,120.18. There were 
bills payable until June 28, 1932, which time the bank borrowed 
$10,000. When the bank closed, these amounted $37,500. More than 
per cent. the bank’s deposits had been withdrawn between Janu- 
ary and September 15, 1932. The real estate account, which in- 
eluded banking house with furniture and fixtures, was carried $44,- 
157.50. addition thereto, the bank held $20,000 note secured 
real estate mortgage executed the Frazee Realty Company. This 
company had been formed take over real estate assets the bank. 
Thus the bank possessed the time its closing more than $64,000 
nonliquid and ‘‘slow’’ assets. The capital stock was $30,000, sur- 
plus $10,000, and expenses and interest paid excess earnings in- 
creased from $1,378.77 January $6,596.96 September 15, 
the time closing. Defendant could not help knowing that deposits 
were being withdrawn alarming rate, that bills payable were 
increasing pace that could not kept up, and that the bank was 
operating daily and constantly increasing loss. Undoubtedly de- 
fendant fully realized that the bank was facing crisis. not 
surprising find that August 26, 1932, called meeting the 
board directors and urged that the bank closed because these 
unsatisfactory conditions, due large part least the fact that 
other banks were closing that vicinity and withdrawals the part 
depositors were extremely heavy. Against defendant’s wishes 
that behalf, the board directors finally persuaded him keep the 
bank open and that meeting authorized him borrow more money, 
namely, $20,000, the borrowed money that time being $17,500. De- 
fendant cross-examination testified part follows: 


Now, during this time, Mr. Espenson, between August 26th, 
when you advised the closing the bank, and the time when you ac- 
tually did close it, which was approximately three weeks, what, any- 
thing, did you protect this estate connection with the fund 
had deposit? left them they were. 

Court: What the answer? left them they were. 

other words, you did nothing? Yes, sir. 

You could have withdrawn the funds, course? 


further testified 


that time, the 26th day August, you told them 
that the bank should closed? don’t know said those 
words. 

What words did you use, Mr. Espenson? suggested 
them that might become necessary for close, that might 
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Well, that time and that meeting you advised the clos- 
ing the bank, did you not? way did. 

And such extent that the board directors opposed 
your suggestion and asked you there was not some way keep 
open? Yes, 


The probate court concluded that defendant had not exercised the 
sound judgment discretion the ordinarily prudent man; that 
was negligent permitting the money remain the bank until its 
closing, and, consequence, held defendant the loss thus sus- 
tained. Defendant then appealed the district court, where the case 
was tried anew. trial judge made findings sustaining the con- 
reached the probate court. Judgment conformity there- 
with was entered, and from this that the present appeal taken. 
The only question for our determination whether the findings the 
trial court are reasonably sustained the evidence. 

For the purpose this discussion shall assume, claimed 
defendant, that the statute limits and defines the responsibilities 
executor. Mason’s Minn. St. 1927, 8787, provides: ‘‘No executor 

Shall make profit the increase, nor suffer loss the decrease 
destruction without his fault, any part the personal estate. 

9? 

Harding Canfield, Minn. 244, 1112, 1113, the test 
applied ‘‘is whether honestly exercised the premises that 
degree care which men common prudence ordinarily exercise 
their own That say, defendant not insurer. De- 
fendant candidly admits that held higher degree care and 
responsibility than would outsider not well acquainted with the 
bank’s affairs. The duties and responsibilities trustees have been 
before the courts numerous cases. exhaustive discussion not 
deemed necessary, but few the cases should referred to. Thus 
Minneapolis Trust Menage, Minn. 441, 448, 195, 
197, Mr. Justice Mitchell, speaking for the court, said: ‘‘The highest 
degree good faith required trustee the execution his 
trust. policy demands that this duty faithfully performed 
and rigidly The courts ought, the interests the ad- 
ministration justice, see that the standard duty such 
matters not lowered, even the parties themselves are disposed 
overlook condone departure from the strict 

Again, Smith Tolversen, 190 Minn. 410, 413, 252 423, 
424, Mr. Justice Stone said: ‘‘Before going further with the facts, 
well repeat premise decision that trustee held some- 
thing stricter than the morals the market place. Not honesty alone, 
but the punctilio honor the most sensitive,’ the standard his 
behavior. That rule ‘is unbending and inveterate.’ Meinhard Sal- 
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Estate Allis (Harrison First Wisconsin Trust Co.), 191 
Wis. 23, 30, 209 945, 947, 210 418, the court said: ‘‘The 
law requires trustee ‘more than good faith and honest judgment.’ 
requires that the judgment the trustee ‘enlightened and guided 
the approved rules applicable the investment trust funds, not 
his uninformed, personal judgment, exercised without reference 
legal rules and must always bear mind that 
dealing with trust funds, which were not given him used 
developing furthering business enterprises, but guarded 

See, also, Estate Dreier (Dreier Durst), 204 Wis. 221, 
235 489; Meinhard Salmon, 249 458, 164 545, 

The Michigan court recently Culhane’s Estate (Cashman 
Trust Co.), 269 Mich. 68, 256 807, 810, said: Where 
trustee places itself position where self-interest conflicts with 
duty, its acts will scanned with closer scrutiny than made the 
usual course business.’’ that case the court held the fiduciary 
(administrator) liability because (256 807, 811) ‘‘the 
stances imposed upon duty special and active watchfulness and 
and that this duty had not been performed. the Seud- 
der the court said (21 Mise. 186, 106): ‘‘He knew 
there must come time when there would conflict between the 
performance his duties cashier and his duties administrator.’’ 
And further (21 185, 105): the Scudder estate 
should not suffer delayed the collection its property until 
the receiver said hank has marshalled all its assets, process extend- 
ing through several years perhaps and depending somewhat the 
result various and prolonged litigations. The loss, any, must 
borne those who have assumed the liability. the community 
large may have been considered proper depository and in- 
stitution where strict rules economy and integrity were followed; 
and person unfamiliar with its true condition might escape liability 
for any loss; but for one fiduciary capacity deliberately deposit 
funds there, having knowledge its situation, would negligence 
the grossest kind, and example remissness the discharge 
official duty.’’ 

Bookhart Younglove, 207 Iowa, 800, 807, 218 533, 536, 
the court held the fiduciary responsibility because had deposited 
the money private bank which was part owner; this upon 
the theory that there was liability ‘‘regardless his good faith and 
regardless the care This court Johnson Larson, 
177 Minn. 60, 62, 466, said: ‘‘It the duty directors 
bank know its condition. there danger insolvency they 
should know it, and insolvency becomes the fact they should know 
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that also. thing peculiarly within their knowledge. they per- 
form their duty, they will know under all ordinary 

have passed upon the theory the case tried and determined 
the court below. interesting question arises whether 
not fiduciary may under any circumstances deposit leave de- 
posit the money his hands such fiduciary his own bank and 
escape liability upon the theory exercising due care. This question, 
however, not before us, and not decided. 

While executorship not trust, yet executor fiduciary; 
also trustee. Trusts Draft No. §9. 
Hence, when reference has been made fiduciaries and trustees 
this case intended thereby refer the duties and responsibilities 
both thereof. There can distinction liability. 

The facts the instant case are such that other conclusion than 
that reached the court below could sustained. 

Judgment affirmed. 


TRUST DEPOSIT ENTITLED PREFERENCE 
FAILURE BANK 


Andrews Hood, Commissioner Banks, Supreme Court North 
Carolina, 177 Rep. 636 


person deposited $500 savings bank taking receipt which 
was written passbook and which recited that the money was 
deposited the credit the depositor’s grandson and was re- 
main interest until the latter reached the age twenty-one 
years, when should paid him, and that died before 
reaching the age twenty-one, the principal and interest should 
paid his mother. Upon the failure the bank, was held 
that the grandson, then age, was entitled preference pay- 
ment over other depositors. 


Action Alexander Boyd Andrews, 3d, against Gurney Hood, 
Commissioner Banks, and others. From the judgment, the plaintiff 
appeals. 

Reversed. 

This action have plaintiff’s claim against the North Carolina 
Bank Trust Company, which now process liquidation the 
defendant Gurney Hood, commissioner banks, because its in- 
solvency, adjudged preferred claim and ordered paid such claim 
the defendant out the assets the North Carolina Bank Trust 
Company. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 143. 
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alleged the complaint and admitted the answer that the 
North Carolina Bank Trust Company corporation organized 
under the laws this state, and that, prior its insolvency, the said 
corporation was engaged business commercial bank, savings 


bank, and trust company, authorized its certificate incorpora- 
tion. 


also alleged the complaint and admitted the answer that 
the Raleigh Savings Bank Trust Company was corporation or- 
ganized under the laws this state, and that prior its merger with 
the North Carolina Bank Trust Company the said corporation was 
engaged business savings bank and trust company, authorized 
its charter. The said corporation was not authorized its charter 
engage business commercial bank. 

their answer, the defendants admit that the claim the plain- 
tiff against the North Carolina Bank Trust Company valid claim; 


they deny that said claim preferred claim such entitled prefer- 
ential payment. 


the hearing before Judge Grady, was admitted that the facts 
with respect plaintiff’s claim are follows: 


September 1913, Colonel Andrews, now deceased, de- 
posited the Raleigh Savings Bank Trust Company the sum 
$500.00, and took from the proper official said company, receipt, 
which was written pass book, and words follows: 

$500.00 deposited the Raleigh Savings Bank Trust 
Company the credit Alex Boyd Andrews, son Mr. John 
Andrews and Mrs. Mabel Andrews, his grandfather, 
Andrews, Raleigh, C., remain interest until arrives 
the age twenty-one (21) years (January 12, 1934), which time 
the principal and interest paid the order the said Alex 
Boyd Andrews, 3rd; should die before arrives the age 
twenty-one (21) years, the principal and interest upon same shall upon 
his death paid his mother, Mabel Andrews, she shall 
direct.’ 

deposit remained said Raleigh Savings Bank Trust Com- 
pany until the year 1929, when the said company was merged with the 
North Carolina Bank Trust Company, and said deposit, with what- 
ever character originally bore, was delivered and transferred said 
North Carolina Bank Trust Company. the North Caro- 
lina Bank Trust Company rendered its statement the plaintiff, 
January Ist, 1933, showing that said deposit with accrued interest 
then amounted $1,062.06. 

December 1933, the plaintiff, through his attorney, Hon. 
James Manning, filed with said Gurney Hood, Commissioner 
Banks, claim for the full amount said deposit, with all accrued 
interest thereon, contending that the same was preferred claim 
law, and January, 1934, the said Commissioner declined allow 
said claim preferred claim. 

January, 1934, the plaintiff, being then full age, 
presented his claim the said Gurney Hood, Commissioner 
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Banks, and demanded that the total amount said deposit, with ac- 
interest, paid him preferred claim. The claim the 
plaintiff was rejected the said Commissioner Banks preferred 


the foregoing facts the court was opinion that ‘‘the deposit 
question was nothing but savings account, and that was not im- 
pressed with any trust other quality which entitled the plaintiff 
preference its payment.’’ 

was accordingly ordered and adjudged the court that ‘‘the 
plaintiff entitled recover the defendants the sum $1,062.06, 
with interest thereon, six per cent. per annum from January, 1933, 
simple contract debt; and that the plaintiff not entitled any 
preference over and above other unsecured creditors the defendant, 
North Carolina Bank Trust Company.”’ 

The plaintiff excepted the judgment and appealed the Supreme 
Court, assigning error the the court that plaintiff’s claim 
not preferred claim. 

Manning Manning, Raleigh, for appellant. 

Brooks, Holderness, Greensboro, for appellees. 


CONNOR, J.—The sum $500 was not deposited Col. Andrews 
accepted the Raleigh Savings Bank Trust Company sav- 
ings deposit, subject the control Col. Andrews depositor. 
The receipt signed official the company and delivered Col. 
Andrews, for the plaintiff, although written passbook, shows that 
was the intention both Col. Andrews and the company that said 
sum should held the company trust fund, and, with interest, 
should paid the plaintiff upon his arrival the age twenty- 
one years, or, the plaintiff, who was the date the deposit 
infant, should die before arriving the age twenty-one years, should 
paid his mother, Mrs. Mabel Andrews. The said sum $500 
remained with the Raleigh Savings Bank Trust Company trust 
fund, until 1929, when the said Savings Bank Trust Company was 
merged with the North Carolina Bank Trust Company. the date 
said merger, the said sum, with interest which had been credited 
said sum from time time, was delivered the North Carolina Bank 
Trust Company, which thereafter held said sum trust fund for 
the plaintiff. For this reason the plaintiff’s claim entitled prefer- 
ential payment out the assets the North Carolina Bank Trust 
Company, which are now the hands the defendant Gurney 
Hood, commissioner banks, for liquidation, because the insolvency 
the North Carolina Bank Trust Company. 

Flack Hood, Com’r, 204 337, 168 520, 521, 
said: ‘‘In the liquidation insolvent banks, the general depositors 
are entitled preference, and must share pro rata with the general 


428 THE BANKING LAW JOURNAL 


382. But, where deposits are made with the distinct un- 
derstanding that they are held the bank for the purpose 
furthering transaction between the depositor and third person, 
where they are made under such circumstances give rise neces- 
sary implication that they are made for such purpose, the deposits 
become impressed with trust which entitles the depositor prefer- 
ence over the general creditors the bank case the bank becomes 
insolvent while holding the deposits. Corp. Comm. Trust Co., 

This principle applicable the admitted facts with respect 
the plaintiff’s claim the instant case. There error the judgment 
denying the plaintiff the right preferential payment his claim 
against the North Carolina Bank Trust Company. 

The principle which the judgment Underwood Hood, 205 
399, 171 364, was reversed not applicable the instant 
that case the Bank Clinton had deposited with itself funds 
which held fiduciary. held these funds general deposit, 
and not trust funds. For that reason was held that the bene- 
ficiaries said funds were not entitled preferential payment. 
said the opinion, that case was governed First Citizens’ Nat. 
Bank Corp. Comm., 201 381, 160 360, and Garner 
Banking Trust Company, 204 791, 168 813. 

The judgment the instant case reversed. 


RENEWAL NOTE CONSIDERATION FOR 
GUARANTY 


First National Bank Ypsilanti Redford Chevrolet Co., Supreme 
Court Michigan, 258 Rep. 221 


Where bank, after receiving instrument guaranteeing the 
payment notes signed another party and held the bank, 
renews one the notes, the renewal constitutes sufficient con- 
sideration the guaranty and makes binding the guarantor. 


Action the First National Bank Ypsilanti and others against 
the Redford Chevrolet Company and others. From the judgment, 
plaintiffs appeal. 

Cause remanded, with direction. 

Argued before the Entire Bench. 

Wiley, Streeter, Smith Ford, Detroit, for appellants. 

Howard Chilson, Detroit, for appellees. 


similar decisions see Banking Law Journal Digest (Fourth 
§553. 
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EDWARD SHARPE, J.—The Hall Motor Sales was Michigan 
corporation with offices Ypsilanti and with defendants and 
Wink stockholders. dealt Buick cars. March, 1927, 
began borrow money from plaintiff bank, and July, 1927, the 
defendants together with Hall delivered the bank instru- 
ment guaranteeing notes signed the Hall Motor Sales. 

November 18, 1931, the company amended its articles 
tion changing its name Redford ‘Chevrolet Company and moved 
its office Detroit. December 30, 1931, the company under its 
old name gave the bank 30-day promissory note for $7,400, and 
January 30, 1932, the company renewed this note for days and 
signed the same using its new name; however, the bank asked for 
new guaranty agreement, which was given February 16, 1932, and 
signed both defendants. The new agreement was similar the old 
one and reads follows: 


Redford Chevrolet Company, corporation organized 

under the laws the state Michigan, whose principal office 
Detroit, Mich., hereinafter referred said corporation, desires 
borrow upon its notes from time time, though may not con- 

tinuously, the First National Bank Ypsilanti, having its principal 

the city Ypsilanti, Michigan, hereinafter referred said 

therefore, for valuable consideration, the receipt whereof 
hereby acknowledged and subject the limitation that the obliga- 
tion hereunder shall event require the undersigned pay more 
than the principal sum ten thousand and no/100 dollars ($10,000.00) 
and interest thereon addition thereto, the undersigned guarantee 
said bank the prompt payment maturity, any accelerated 
extended date, any and all notes said corporation (‘said corpora- 
tion’ wherever used herein shall include any successor, firm corpora- 
tion, whether immediate otherwise), which evidence loans and (or) 
discounts, present future, said bank and any and all renewals 
extensions, whole part, said notes until the same, both 
principal and interest, are fully paid and satisfied. Presentment, de- 
mand, protest and notice protest dishonor and diligence 
said notes are each and all waived. Any collateral other 
security said corporation, any other party, which said bank may 
hold which may come its possession may released 
otherwise dealt with said bank all respects and particulars 
though this guaranty were not existence and the obligation the 
undersigned hereunder shall wise affected thereby, the under- 
signed hereby waiving and foregoing any right respect any such 
action said bank. The possession said bank any note said 
corporation unless direct written evidence the contrary produced, 
shall conclusive that one the notes covered hereby, and that 
full value was given said bank therefor. 

obligation the undersigned hereunder shall several and 
also joint each with all with any one more the others and may 
enforced against each separately against any two more jointly, 
against some separately and some jointly. Said obligation shall 
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continuing and shall continue (irrespective any statute limita- 
tions otherwise applicable) and cover and include all loans and (or) 
discounts made before the revocation hereof shall become effective 
herein provided, and any loans and (or) discounts made, shall 
continue thereafter until the same are fully paid and satisfied. The 
obligation hereunder shall addition any similar obligation 
other liability the undersigned said bank. revocation hereof 
may made the undersigned any them herein provided, 
but not otherwise. Such revocation shall writing signed the 
party, or, deceased, his personal representative, and delivered 
the president, vice-president cashier said bank person 
said bank, and shall become effective the opening business the 
day next succeeding the delivery thereof. The bankruptcy insolvency 
revocation any the undersigned shall not affect the obliga- 
‘tion the others the undersigned hereunder, but such others shall 
continue liable for future loans and (or) discounts and for extensions 
and renewals prior obligations though such bankrupt insolvent 
revoking party had not been party hereto. The obligation hereof 
shall survive the death any all the undersigned and shall 
binding upon the estate any such deceased party and upon any sur- 
viving party for all loans and (or) discounts made thereafter, the same 
though such death had not The obligation the under- 
signed hereunder shall absolute and primary and shall complete 
and binding each the undersigned forthwith upon the signing 
the same such one the undersigned and subject condition 


whatever precedent otherwise. 
Wm. Wink. 


Wink. 


charter said corporation expires 
Ypsilanti, Michigan, Feb. 16, 


When the note fell due February 29, 1932, $400 was paid 
and was renewed for $7,000 for days. copy the renewal note 
reads follows: 


7030. Ypsilanti, Mich., Feb. 29, 1932. 


$7000 
300 


6700 

months after date without grace promise pay the or- 
der the First National Bank, Ypsilanti, Mich., seven thousand dol- 
lars, the First National Bank, Ypsilanti, Mich. Value received with 


interest per cent per annum. Due April 29. 
Chevrolet Co., 


Wink, Sec.-Treas. 
Six Mile and Grand River Ave., Detroit.’’ 


When the renewal note became due, the bank sued upon well 
the guaranty signed February 16, 1932. 

The trial judge held that the guaranty agreement did not apply 
renewal notes; but that the defendant Wm. Wink was liable be- 


THE BANKING LAW JOURNAL 431 


cause signed the guaranty the understanding that was apply 
renewal notes; and held that Wink was not liable because 
there was evidence what his understanding was. Plaintiff ap- 
peals. 

Griffin Mfg. Co. Mitshkun, 233 Mich. 640, 207 814, this 
court said: ‘‘In construing contract guaranty the ‘the 
parties should govern. Where the language the writing am- 
sideration the entire instrument.’’ And Morris Co. 
158 Mich. 518, 123 21, 22, said: are 
construed like other contracts, and the intent the parties 
collected from the whole instrument and the subject-matter which 
applies govern.’’ 

The first matter consider this case the question the guar- 
anty lacking consideration. think there sufficient evidence 
show consideration. find that after the bank received the guaranty 
renewed the note for days and surrendered the existing note for 
the new one. See Gay Berkey, 137 Mich. 658, 100 920; Citi- 
zens’ Commercial Savings Bank Flint Platt, 135 267, 
694; Borden Fletcher’s Estate, 131 Mich. 220, 145; 
Calkins Chandler, Mich. 320, Am. Rep. 593. 

But large measure the question is: Does the renewal the note 
evidence present loan and present indebtedness, past loan and 
past 

The language the guaranty undersigned guaran- 
tee said bank the prompt payment maturity, any accelerated 
extended date, any and all notes said corporation which 
evidence loans present The agreement also reads, 
‘‘The possession said bank any note said corporation unless 
direct written evidence the contrary produced, shall conclusive 
that one the notes covered hereby, and that full value was given 
said bank therefor,’’ and also, ‘‘Said obligation shall continuing 
and shall continue and cover and include all loans and (or) dis- 
counts made before the revocation hereof shall become effective 
herein provided, and any loans and (or) discounts made, shall 
continue thereafter until the same are fully paid and All 
the provisions above stated must considered giving full con- 
struction the agreement. Groomes, 227 Mich. 215, 198 
954; DeBoer Geib, 255 Mich. 542, 238 226. seems 
that these provisions evidence intent have the agreement cover 
all notes which the bank might receive, have its possession; how- 
ever, the recital paragraph the agreement may found the fol- 
lowing language: ‘‘said corporation, desires borrow upon its notes 
from time time.’’ 

our opinion this language does not negative the covering 
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existing loans. See Home Savings Bank Hosie, 119 Mich. 116, 
625; Brandt Vanderveen, 213 Mich. 121, 182 

also find the agreement the following language: ‘‘The ob- 
ligation hereunder shall addition any similar obligation 
other liability the undersigned the bank.’’ 

view the fact that the defendant company had moved from 
location, Detroit, that loan was made the time 
the signing the agreement, none made thereafter, and evidence 
that added ioan was contemplated, our opinion 
the parties that the agreement was 
include the renewal note. Hart Wynne (Tex. Civ. App.) 
848, the court held that the words ‘‘present liabilities’’ 
guaranty agreement includes obligations that are not due. 

The trial court found that when Wm. Wink executed the note 
February 29, 1932, and had negotiated for the guaranty ques- 
tion, did with the full understanding that the guaranty should 
cover the renewal note. The next question is: May the knowledge and 
intention Wm. Wink, one the joint makers the agreement, 
imputed Wink, the other signer the agreement? 

The record discloses that the instrument was signed both defend- 
ants and delivered Wm. Wink. Beman Wessels, Mich. 
549, 179, this court laid down the rule that presumed 
conclusively that one two joint makers note had authority from 
the other deliver it, does so. 

think the evidence fairly shows that the new guaranty was 
intended additional security for the renewal note. 

The cause will remanded the trial court, with direction 
enter judgment pursuant hereto; with costs against the defendant 
Wink. 


CASHING CHECKS INDORSED AGENT 
CORPORATION 


Hartford Accident Indemnity Co. Bear Butte Valley Bank, 
Supreme Court North Dakota, 257 Rep. 642 


Where corporation permits local manager make collections 
checks and indorse checks blank, although for 
deposit only, and the agent indorses and cashes checks the drawee 
bank and keeps the proceeds, the corporation will estopped 
deny that the agent was authorized deal with the checks and 
will not permitted recover from the bank. 

South Dakota, where this case arose, 1273, Rev. Code 1929 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §57. 
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Uniform Negotiable Instruments Act), requires agent’s 
authority indorse writing. (In all the other states, except 
Kentucky, such authority may verbally given.) The agent 
this case was authorized indorse the company’s name blank 
means rubber stamp. There was written authority and his 
power was limited indorsing for deposit. indorsed the com- 
pany’s name some the checks which received and cashed 
them the bank which they were drawn. appeared that 
was general charge the company’s local office and that the 
company permitted him collect for merchandise sold and services 
rendered checks cash and checks received him— 
for the benefit the company, course. was held that the 
company was estopped deny the agent’s authority indorse 
the which cashed for his own benefit, notwithstand- 
ing the statute requiring such authority writing. 

Note. decision involving the cashing checks for 
officer corporation, Sladin Passaic National Bank, J., 
176 Atl. Rep. 339, will found the April issue page 277. 

this case bank $4,000 check, drawn upon the 
order the corporation, the request and upon the indorsement 
the treasurer the payee corporation. was held that the bank 
was liable the corporation. 


Action the Hartford Accident Indemnity Company against 
the Bear Butte Valley Bank, corporation. From judgment favor 
the plaintiff [defendant?], and from order denying its motion 
for new trial, the plaintiff appeals. 

Judgment and order affirmed. 

Fellows, Rapid City, for appellant. 

Atwater Helm, Sturgis, for respondent. 


RUDOLPH, J.—The Montana-Dakota Power Company public 
utilities company, serving large number towns Western South 
Dakota with natural gas, and maintains its principal office the ter- 
ritory Rapid City. The company maintained office Sturgis, 
which town served, and one Baker was the manager the 
Sturgis office. the Sturgis office gas equipment was sold retail, 
and all bills incurred the consumption gas and purchases made 
the vicinity Sturgis were paid the Sturgis office. Baker was 
general charge this office, and generally conducted the business the 
and about Sturgis. The company permitted Baker 
payment company accounts either the check the cus- 
tomer paying the account cash. The company furnished Baker with 
rubber stamp for the purpose indorsing checks accepted Baker 
payment company accounts, which rubber stamp had thereon the 
words: ‘‘Montana-Dakota Power Company, Baker, Manager.’’ 
will noted that this rubber stamp furnished Baker the com- 
pany manner purported qualify the indorsement, but the 
wording thereon constituted unqualified indorsement when stamped 
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the check. Baker had been charge the Sturgis office for some- 

thing more than year prior the time question, and, prior 
Baker’s coming Sturgis, there had been other managers that office 
acting the same capacity Baker. Baker and all other managers 
that office had always used the same general form indorsement 
indorsing checks received payment company accounts (sometimes 
using the rubber stamp, other times pen and ink), and many these 
checks were drawn the defendant bank and honored and paid 
that bank. The defendant bank also knew Baker’s authority 
cash the payment company accounts. The defendant bank, 
however, was not the bank which the company its account 
Sturgis. This action involves three different checks, two which 
were made payable the Montana-Dakota Power Company, and the 
third the Black Hills Utility Company, under which name the 
Montana-Dakota Power Company was one time operating. The 
checks were indorsed Baker with unqualified indorsement. 
Whether used the rubber stamp these particular checks does not 
appear, but, any event, the indorsement was the same form. These 
three checks were drawn the defendant bank, there presented 
Baker, and the money thereon paid Baker, which money Baker em- 
bezzled. The plaintiff indemnity company paid the losses suffered 
the paper the manner which did. this case the defendant 
assignment the claim the indemnity company brought this action 
against the defendant bank. 

the contention plaintiff that Baker was without authority 
indorse these three checks and receive the cash therefor, and that the 
bank, upon its refusal surrender them the plaintiff, became liable 
converter thereof. Baker had written authority, and the testi- 
mony the officers the Montana-Dakota Power Company disclosed 
that his only authority was indorse the checks for the purpose 
having the proceeds deposited the company account the bank 
Sturgis which this account was kept. The case was tried the 
findings fact, conclusions law, and judgment were favor 
the defendant, and the plaintiff appeals from the judgment and or- 
der entered denying its motion for new trial. 

view the decision this court the Dakota Radio 
Apparatus Company First National Bank Rapid City, 
251, 244 351, deem advisable point out that this action 
not one based upon the checks such and their alleged acceptance 
the drawee bank, but rather action seeking recover for 
alleged conversion the checks the bank. The case just above 
referred was case involving fact situation some respects 
similar the fact situation here presented. that case the drawee 
bank cashed check and charged the account the drawer upon 
the unauthorized indorsement the agent the payee. The case was 


THE BANKING LAW JOURNAL 435 
submitted and argued this court upon the theory that the bank, 
upon which the check was drawn, accepted the check paying and 
stamping paid and charging the drawer’s account, and that 
doing became liable upon the check such. This court followed 
the great weight authority and held that the payment check 
upon forged unauthorized indorsement and stamping paid did 
not constitute acceptance, and, since the action was argued and sub- 
mitted upon that theory, denied recovery. However, are 
the opinion that, even though the payee named check which has 
been paid upon forged unauthorized indorsement has remedy 
against the drawee upon contract the theory that the drawee has 
accepted the check, nevertheless has remedy tort. This con- 
clusion believe sound, for the reason that unauthorized 
indorsement fact nullity, and, when bank takes check upon 
such unauthorized indorsement, takes without the consent the 
payee therein named, and, when continues hold this check and 
exercise control against the wishes and demands the payee, 
becomes converter thereof against the rightful owner who the 
payee named the instrument. This doctrine seems accord 
with the weight authority. See Bentley, Murray Co. LaSalle 
St. Savings Bank, 197 App. 322; Burstein People’s Trust 
143 App. Div. 165, 127 1092; Morris Bailey Steel Co. Bank 
Pittsburgh, 277 Pa. 81, 120 698; Kentucky Title Savings Bank 
Trust Co. Dunavan, 205 Ky. 801, 206 667; Louisville 
Co. Citizens’ Peoples’ Nat. Bank, Fla. 385, So. 
104, 1918C, 610; Mich. Law Rev. 454; Mich. Law Rev. 
565; Harv. Law Rev. 857. 

come now the question the authority Baker. Section 
1723, 1919, provides: ‘‘The signature any party may made 
agent duly authorized writing. particular form written 
appointment necessary for this purpose.’’ 

The above provision our law was adopted part our Uni- 
form Negotiable Instruments Act. However, differs materially from 
the provision contained the general Uniform Negotiable Instruments 
Law. Section the general law, which our section 1723, 
1919, supplants, reads follows: ‘‘The signature any party may 
made duly authorized agent. particular form appointment 
necessary for this purpose; and the authority the agent may 

Because the wording our statute, this has held that one 
purchasing notes from agent not authorized writing indorse 
the notes not holder due course. State Bank Alcester 
190 806; Security Holding Company Christensen, 
37, 219 949, 1173; First National Bank Mont- 
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Trust Company McGaa, 45, 201 873, this court held 
that, action the holder indorsee the note against the in- 
dorser, wherein appeared that the indorser’s signature had been 
placed thereon agent, was the indorsee’s duty ascertain the 
extent the authority this agent, and, having failed exercise this 
precaution, the indorsee assumed the risk the lack authority 
the agent. However, that case was pointed out that the record 
did not support plaintiff’s contention that the principal whose name 
the agent indorsed was estopped from asserting the lack authority 
the agent. the case Commercial State Bank Iverson, 
466, 207 471, was held that the above-quoted section 1723, 
1919, the decision State Bank Alcester Weeks, supra, 
had application executive officers corporation. will 
noted that none the above decisions the extent holding that 
the principal agent who indorses commercial paper might not 
estopped its acts from denying the authority the agent indorse 
the paper the manner which did. this case the defendant 
pleaded that the acts Baker’s principal estopped from asserting 
that Baker had authority place thereon the unqualified indorse- 
ment the principal and receive the payment the checks. be- 
lieve the record this case sufficient upon which base estoppel. 
There has always been recognized the doctrine that under certain facts 
and circumstances the principal may estopped from denying the 
authority the agent. 

Our Code section 1257 provides: ‘‘Ostensible authority such 
principal intentionally, want ordinary care, causes allows 
third person believe the agent 

Section 1271 follows: ‘‘A principal bound acts his 
agent, under merely ostensible authority, those persons only who 
have good faith, and without ordinary negligence, incurred lia- 
bility, parted with value, upon the faith thereof.’’ 

Strictly speaking, ostensible agency agency all; 
reality based entirely upon estoppel. stated 461: 
agency really estoppel, and more strictly 
say that liability arises for the acts such so-called agent, 
not because there any agency, but because the principal will not 
permitted deny it.’’ 

reading section 1271, above quoted, makes apparent that the 
basis this authority, which referred ostensible authority, 
reality estoppel. not believe that section 1723, wherein 
provides that the signature any party negotiable instrument 
may made agent duly authorized writing, and the 
tion thereon placed this court the above-cited cases, was ever in- 
tended deprive indorsee from setting the defense estoppel. 
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might that the said section 1723 would deprive the indorsee 
proving necessary authority defined section 1259, 1919, 
but upon this need not speculate, because that not now before us. 
However, that situation the indorsee would attempting prove 
actual agency, while here there such attempt, but simply 
that, regardless whether the agency existed fact, the prin- 
cipal not permitted deny it. good discussion found 
the case Dispatch Printing Company National Bank Commerce, 
109 Minn. 440, 124 236, 240, (N. 74, wherein the 
differentiates between implied authority, apparent authority, and 
the rule estoppel. The court says that case: 


sufficient estop the principal from disputing the authority 
such that the course dealing the transaction the prin- 
cipal’s business, between the agent and the third persons, was such 
justify them believing that possessed the requisite authority, 
and make the duty the principal know the manner which 
the agent was conducting his affairs. that where appears that 
the principal knew, proper supervision the affairs the 
agency ought hove known, the acts the agent, the general 
course and manner which was conducting the business the 
agency, estopped against innocent third persons from denying 
the power the agent act. This doctrine more less commingled 
with apparent authority, though, strictly speaking, they are essentially 
different this: Apparent authority not founded negligence 
the principal, but the conscious permission acts beyond the powers 
granted, whereas the rule estoppel has its basis the negligence 
the principal failing properly supervise and control the affairs 
the 


are the opinion, therefore, that spite section 1723 this 
defendant entitled assert that the power company and this plain- 
tiff its assignee are estopped the acts the power company from 
denying the authority Baker. Whether say that the defendant 
can set ostensible authority Baker, that authority defined 
our Code, whether say that Baker’s principal estopped 
deny his authority, appears simply distinction without any 
real difference, because, pointed out above, our Code provisions make 
the real basis ostensible authority the elements estoppel, 
and, stated Corpus Juris, more strictly accurate say re- 
garding ostensible agency that ‘‘liability arises for the acts such 
so-called agent, not because there any agency, but because the prin- 
cipal will not permitted deny There therefore attempt 
prove authority Baker manner not authorized section 
1723; the defense only asserts that the plaintiff estopped from deny- 
ing such authority. 

The trial court found: 
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That said manager was permitted collect for merchandise, 
gas and service check and cash and make such collections 
either manner and such checks when received, endorsed thereon 
the name the Montana-Dakota Power Company its predecessor, 
and the said Baker, while acting manager said company 
continued exercise and have the same authority that had his 
predecessor. 

That the said Baker and his predecessor collected checks 
and some instances for very large amounts from this defendant bank, 
and the said Montana-Dakota Power Company accepted and retained 
the proceeds from such checks collected and never complained 
objected 


are the opinion these findings are amply supported the 
evidence. therefore have this situation. The power company sent 
Baker Sturgis the manager its local office, and permitted him 
generally conduct and supervise the business the company the 
vicinity Sturgis. Baker was further permitted collect company 
accounts either check cash. The company furnished Baker 
with rubber stamp for the purpose indorsing checks accepted 
Baker payment company accounts. This rubber stamp contained 
unqualified indorsement when stamped the check. Baker, his 
conduct the business, had and received payment from the de- 
fendant bank other checks, payable the power company, and the 
power company had accepted and retained the proceeds from such 
checks, 

believe all the elements estoppel are present. Certainly 
the conduct behalf the power company placing Baker charge 
Sturgis, permitting him collect accounts either check cash, 
and placing his hands stamp containing unqualified indorse- 
ment for the purpose indorsing checks received him, was such 
conduct would very apt mislead third persons their prejudice 
the exact manner which the defendant bank was this case 
misled and prejudiced. That this conduct behalf the power com- 
pany was the result the lack ordinary care its part quite 
indicated the fact that immediately after this occur- 
rence the stamp furnished the company for the purpose indorsing 
ehecks had added thereto the words ‘‘for deposit think 
the record fairly established that the defendant good faith and with- 
out ordinary negligence parted with the value the checks Baker 
because the power company want ordinary care allowed the de- 
fendant believe that Baker was possessed authority indorse 
the checks and receive the cash thereon, and that this plaintiff as- 
signee the power company now estopped from asserting the lack 
authority Baker. 

The judgment and order appealed from are affirmed. 
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DIRECTORS NOT LIABLE FOR LOSS FUNDS 
HELD TRUST COMPANY GUARDIAN 


Bowen Strauss, Supreme Court South Carolina, 178 Rep. 252 


not unlawful for trust company, acting guardian, 
deposit guardianship funds with itself. Consequently, the trust 
company fails and unable turn over the full deposit its sue- 
cessor guardianship, the directors the company are not per- 
sonally responsible for the deficiency. 


Appeal from Common Pleas Cireuit Court Sumter County; 
Mann, Judge. 

Action Joseph Bowen, guardian for Rep Fowler Jones, 
against Strauss and others. From order granting defendants’ 
motion for directed verdict, plaintiff appeals. 

Affirmed. 

Jennings, Sumter, for appellant. 
Epps and Purdy Bland, all Sumter, for respondents. 


BONHAM, J.—The this action voluminous and com- 
plex, and requires some analysis determine its exact character and 
purpose. 

alleges: That Sumter Trust Company corporation under the 
laws this state, doing banking and trust business; that the de- 
fendants are officers and directors the corporation; that the judge 
probate for Sumter county, November 1922, appointed Sumter 
Trust Company committee guardian for Rep Fowler Jones; this 
trust continued till January 1930, when the National Bank South 
Carolina was substituted such guardian that the Sumter Trust Com- 
pany suspended business February 17, 1927, which time had 
deposit the credit Sumter Trust Company committee guard- 
ian Rep Fowler Jones the sum $2,719.50; that Sumter Trust 
Company, its receivers, only turned over its successors com- 
mittee guardian for Rep Fowler Jones the sum $1,057.90; that 
was the duty defendants officers Sumter Trust Company 
safely invest the moneys belonging Rep Fowler Jones, but instead 
the Sumter Trust Company took possession such trust fund and 
recklessly and negligently converted its own use, and permitted 
confused and commingled with its funds and property, and 
now impossible identify the funds the cestui que trust; that the 
acts the Sumter Trust Company thus commingling the trust funds 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§664, 1037. 
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with its own funds and the funds others, were under the direction 
and control the defendants; that reason the acts and omissions 
the defendants specified, plaintiff has suffered loss and damage 
the extent Three Thousand Dollars,’’ for which asks judg- 
ment. 


Several defenses were set up, not all which need set out here. 
One them pleads defect parties that not all the officers and 
directors Sumter Trust Company are made parties; that the con- 
duct Sumter Trust Company and about the funds Rep Fowler 
Jones was guided and determined the whole board directors, 
its regular meetings; that the funds received Sumter Trust 
guardian for Rep Fowler Jones were received from the United 
States government compensation for services the World War, 
such compensation times varying from $20 month $100 month, 
which was paid Sumter Trust Company guardian hold and 
pay out from time time him the needs Rep Fowler Jones 
demanded and the government required for the care and support 
said Rep Fowler Jones, who was insane and confined govern- 
ment hospital; these was necessary for the Sumter 
Trust Company deposit these funds bank savings institution 
order that they available for the needs said Jones they 
arose, and they were deposited the Sumter Trust Company; 
denied that Sumter Trust Company converted any these funds 
its use, that confused commingled them with its property, but, 
alleged, these funds were regularly deposited interest the 
Sumter Trust Company, and kept separate and special account 
guardian for Rep Fowler Jones; denies all allegations the complaint 
not admitted. 


The case was heard Judge Mann and jury. the close 
the testimony for plaintiff, motion for directed verdict favor 
the defendants was granted. The defendants offered testimony. 


The exceptions are numerous, but they need not considered 
detail. 


The action one sounding tort; plaintiff’s counsel concedes. 
careful study the complaint reveals that the only tort alleged 
that Sumter Trust Company, which the defendants are officers 
and directors, deposited these trust funds its own bank. true 
that the complaint alleges that Sumter Trust Company converted the 
funds its own use, and that confused and commingled them 
with its ewn and others’ funds, that they could not identified, 
but the only conversion and commingling alleged shown was due 
the act depositing the funds its own bank. patent that 
the tort relied upon the act depositing the funds the Sumter 
Trust Company. must kept mind that this not suit 
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equity seeking accounting, nor action seeking recover 
specific sum trust funds, nor action for damages for breach 
tort, wit, depositing trust funds its own bank the guardian, 
Sumter Trust Company, which the defendants were officers and 
directors. 

the case parte Michie, 167 165 359, this ques- 
tion was considered. The legislation, the Act 1911 (now section 
7864, Code 1932), which empowered banks and trust companies be- 
come executors, guardians, trustees, was fully considered re- 
lation the liability such fiduciary depositing such trust funds 
its own bank. The trust the present case was created 1922, 
before the act 1930, now sections 7905-7910, Code 1932, and the con- 
clusions the court the Michie Case are applicable here. 

The reached the court was that was not unlawful 
for such fiduciary bank deposit the funds its trust its own 
bank; thus the Sumter Trust Company committed tort when de- 
posited the funds its ward, Rep Fowler Jones, its own bank, 
interest and kept separate and distinct account thereof special 
book. 

Although the plaintiff’s counsel has brought his action for damages 
for tort, has sought throughout the trial introduce evidence 
which would admissible only case equity. proceeds upon 
the theory that the present case the case Winn 
Harby al., 171 301, 172 135. Defendants that case 
contended that was case law, and therefore the Supreme Court 
had power review the circuit judge’s findings fact. court 
distinctly held that was suit equity; and this true the case 
260, cited appellant. The evidence sought introduced 
appellant was pertinent suit equity, but inadmissible 
action founded upon alleged tort. was not error exclude it, 
and the exceptions relating this question are overruled. 

The ninth exception charges error the circuit judge for that 
sustained the order the probate judge which approved the deposit 
the funds after they had been deposited, and after the bank had 
closed its doors. view our holding that such deposit was not 
tort, the question made this exception has become academic. 
may say, however, the evidence shows that this was deposit and not 
investment, and the approval the probate judge was not needed. 


agree with the Probate Judge that deposit funds belong- 
templated the Brannon al. Woodward (S. C.) 178 
249. 
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The utterance Judge Mann reference the order the pro- 
bate judge was harmless and ground for reversal. 

not inappropriate for the court say that orders the char- 
acter the one herein involved not commend themselves the 
favor the court. 

All exceptions are overruled, and the judgment the court below 
affirmed. 


FAILURE BANK AFTER COLLECTING NOTE 


Old Company’s Lehigh, Inc., Meeker, United States Supreme Court, 
Sup. Ct. Rep. 392 


The holder note maturing January sent for collec- 
tion the national bank which was payable. January 14, 
the maker, who was depositor the bank, gave his check the 
bank payment and received the note. the 16th the bank 
failed. was alleged that both the bank and the maker were aware 
the bank’s impending failure. was held that the owner 
the note was not entitled preference payment over other 
creditors the bank. The transaction did not augment the assets 
the bank. was mere changing the books 
the bank. have been wrong for the bank accept the 
check under the circumstances, but that could not avail give the 
note owner rights superior other creditors the bank. 

was also held that state statute, 350-1 the New York 
Negotiable Instruments Law (known the Bank Collection Code), 
under which the owner the note would entitled preference 
kind. 


Writ Certiorari the United States Court Ap- 
peals for the Second 

Suit Old Company’s Lehigh, Incorporated, against Henry 
Meeker, receiver for the First National Bank Mamaroneck and 
others. review judgment the Court Appeals [71 
280] which part reversed and part affirmed decree dismissing 
the bill complaint against named defendant, plaintiff brings 
certiorari. 

Affirmed. 

Messrs. Israel Mandel and Joseph Browne, both Brook- 
lyn. Y., for petitioner. 

Mr. George Barse. Washington, C., for respondents. 

Mr. Justice Cardozo delivered the opinion the Court. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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The controversy here, like the one Jennings United States 
Fidelity Guaranty Co., Ct. 394, decided herewith, grows out 
attempt the owner negotiable paper impress trust upon 
the assets insolvent national bank which the paper had been 
forwarded for the purpose collection. 

The complaint, which three counts, brought before 
motion dismiss, which equivalent demurrer. 

the first cause action, plaintiff, New Jersey cor- 
poration, the petitioner this court, was the owner promissory 
note for $3,000, made Brewer, Inc., the order the plain- 
tiff, and payable January 16, 1933, the office the First National 
Bank Mamaroneck, corporation organized under the national 
banking act. This note the plaintiff deposited January 12, 1933, 
bank Philadelphia, which forwarded through other banks 
the bank Mamaroneck for collection from the maker. 
Brewer, Inc., the maker, had account the First National Bank 
Mamaroneck with credit balance the books the bank ex- 
cess the amount owing the note. January 14, 1933, de- 
livered the bank check upon that account for $3,015, and received 
back the note, which was surrendered paid. January 16, 1933, 
the next business day, the Mamaroneck bank, being insolvent, was closed 
the Comptroller the without remitting accounting 
for any proceeds collection. The plaintiff claims the benefit 
trust upon the assets the hands the receiver. 

The second cause action the same the first with these addi- 
tional allegations: The bank Mamaroneck knew itself insolvent 
January 14, 1933, when the promissory note was accepted 
for collection. Brewer, Inc., whose treasurer (R. Brewer) 
was director and managing officer the bank, also knew the in- 
solvency and the impending liquidation. What was done the ac- 
ceptance the check and the surrender the note two days before 
maturity was the product, charged, conspiracy release 
the Brewer corporation from liability and thus defraud the plaintiff. 

The third cause action goes upon the theory that the note was 
not discharged canceled but the possession the receiver, who 
should directed return it. 

The Cireuit Court Appeals affirmed judgment dismissal 
the first and second cause action, holding the plaintiff 
general creditor without title preference. the third cause 
action, the allegations were found sufficient their face put the 
parties their proofs, and that extent only the dismissal was re- 
versed. (2d) 280. writ certiorari brings the case here, 
Ct. 113. The third cause action not before us, the receiver 
having acquiesced the judgment the court below. The causes 
action considered are the first and second. 
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What was done the Mamaroneck bank January 14, 1933, did 
not involve its doing the creation special deposit aug- 
mentation the assets. What was done had effect except diminish 
liabilities reducing the indebtedness due depositor. Jennings 
United States Fidelity Guaranty Co. (Feb. 1935) Ct. 394. 
The petitioner insists that the transaction must viewed Brewer, 
the depositor, had withdrawn $3,015 coin other and 
had paid back the bank apply upon the note. But that not 
what happened. The bank, aware its insolvency, might have been 
unwilling pay out the coin, even Brewer had demanded it, when 
the effect the payment would have been prefer one creditor over 
others. Rev. St. 5242, §91 (12 USCA 91); National 
Bank Butler, 129 223, Ct. 281, Ed. 682; 
Chemical National Bank, 174 610, 618, Ct. 787, 
Ed. 1106; Roberts Hill (C. C.) 571. Brewer, equally 
aware the insolvency might have been unwilling return the coin 
once held his grasp and had the power retain it. More- 
over, the note had not matured, and there was duty pay 
collect advance its maturity. indulge nothing more than 
guess work when assume that the transaction would have been 
through all bank depositor had insisted that receive 
another form. Cf. Hecker-Jones-Jewell Milling Co. Cosmopolitan 
Trust Co., 242 Mass. 181, 187, 136 333, 1148. Form 
closely knit substance when bank, the end its 
about close its doors. 

The argument made that the agent for collection was guilty 
wrong accepting payment through the medium check upon 
itself with knowledge the time that insolvency was imminent. 
this so, the wrong does not avail charge trust upon the assets 
whereby the plaintiff will have preference over the creditors large. 
cause action for damages may exist, upon which the plaintiff, mak- 
ing proper proof, will entitled dividend. There may also 
action for the return the canceled note, for dividend 
upon the value return found impossible. Liabilities such 
these have their origin and measure the loss suffered the claim- 
ant, the owner the paper transmitted for collection. They not 
correspond equivalent increments value the assets that are 
left the hands the receiver. 

amendment the Negotiable Instruments Law (Consol. 
Laws New York, 38, article 19-A, 350 350-1), New York has 
adopted the Uniform Bank Collection Code, which has already been 
considered this court arising Indiana. Jennings 
United States Fidelity Guaranty Co., supra. Section 350-1 the 
Code the effect that the event insolvency the 
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situation the plaintiff shall entitled preference. applied 
national bank the preference unlawful. Jennings United 
States Fidelity Guaranty Co., supra. 

The decree should affirmed, and ordered. 


STOCKHOLDER NOT LIABLE ASSESSMENT 
AFTER SELLING STOCK 


McFerson, Bank Commissioner, Anderson, Supreme Court 
Colorado, Pac. Rep. (2d) 614 


The laws Colorado provide that any stockholder who transfers 
his shares the books the bank within sixty days the in- 
solvency the bank, who, though not appearing the books 
the bank shareholder ‘‘owner stock, legal equi- 
remains subject the statutory double liability imposed 
upon bank stockholders. The defendant, owner shares bank 
Haxtun, Colorado, transferred his shares the books the 
bank nine months before its failure without knowledge the bank’s 
impending insolvency. The purchaser paid the major part the 
purchase price with note and the new certificate was turned over 
the defendant collateral. The note provided that ‘‘if stock 
lost becomes valueless, this note valueless propor- 
tion and was held that this was not sufficient 
establish that the defendant was still the equitable owner the 
stock and was accordingly held that was not subject the 
statutory liability. 


Error District Court, Phillips County; Arlington Taylor, Judge. 

Action Grant McFerson, State Bank Commissioner charge 
the Farmers’ State Bank Haxtun, Colorado, against Manuel 
Anderson. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Charles Rose, Pueblo, for plaintiff error. 

Munson, Sterling, for defendant error. 


BOUCK, J.—The state bank commissioner, plaintiff error here, 
sued recover from the defendant error Anderson the latter’s 
alleged statutory liability shareholder the Farmers’ State Bank 
Haxtun. The case was tried without jury. Findings and judg- 
ment were favor Anderson. The commissioner seeks reversal. 

The bank went into the hands the commissioner July 1932. 

October 1931, exactly nine months before, Anderson, then 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


446 THE BANKING LAW JOURNAL 


shareholder the bank, though living California for several years 
prior said date, made contract with one Erlandson, also resident 
California. named codefendant, but did not 
enter his appearance the case and was not served with process. 
that contract Anderson purported sell Erlandson the shares 
stock which held the bank. The price named was $2,750, $10 
thereof payable forthwith and $240 payable the formal transfer 
the stock, which followed shortly thereafter; while $2,500 was be, 
and November 1931, was, evidenced promissory note 
Erlandson payable Anderson one year after date with interest 
per cent. per annum. Pursuant the terms the contract, the stock 
issued Erlandson was turned over Anderson ostensibly col- 
lateral security for payment the note. The note provided that 
should repaid only with the proceeds sale the stock, and 
stipulated follows: ‘‘If stock lost becomes valueless, this note 
valueless proportion and cancelled.’’ 


The commissioner urges that, under the above facts and under the 
evidence taken, the transfer Anderson’s stock was fraudulent, fic- 
titious, and merely colorable, and that Anderson all intents and 
purposes still the owner. 


The statute invoked the commissioner follows: ‘‘The share- 
holders every banking corporation shall held individually re- 
sponsible, equally and ratably, and not one for another, for all con- 
tracts, debts and engagements said corporaiton, the extent 
double the amount their stock therein, the par value thereof, 
addition the amount invested such shares. The term shareholder 
shall apply not only such persons appear the books the bank 
shareholders, but also every owner stock, legal equitable, 
although the same may stand such books the name another 
person, but not person who holds the stock collateral security 
for the payment debt. Any shareholder any banking 
tion who shall have transferred his share shares caused such 
transfer appear the books the bank within sixty days next 
before the insolvency such bank this Act defined, who shall 
have made such transfer with knowledge such impending insolvency, 
shall liable the same extent had made such transfer, 
the extent that the transferee subsequent transferee fails meet 
such liability. Sess. Laws 1923, 185, 

will noted that the statute provides for double liability 
borne four classes persons. These are: First, any shareholder 
record the books the bank; second, any one who, though not ap- 
pearing the books shareholder, ‘‘owner stock, legal 
equitable,’’ but not ‘‘a who holds the stock collateral secu- 
rity for the payment debt’’; third, any one who has transferred 
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his stock within sixty days before the bank’s insolvency; and, fourth, 
any one who has transferred his stock with knowledge the bank’s 
impending insolvency. 

far relates the facts and circumstances surrounding 
the actual transaction between Anderson and Erlandson, the evidence 
herein virtually consists documents, depositions, and their equiva- 
lents. Neither Anderson nor Erlandson appeared the witness stand 
the trial court. Their testimony was transmitted that court the 
documentary form which comes us. 

the basis all the evidence before it, the trial court correctly 
held that Anderson was not the first the above-mentioned classes 
—in other words, was not record shareholder the time question 
—and that was not the third class, comprising those transferring 
stock within days preceding the bank’s insolvency. Nor did the 
lower court err finding that Anderson was not the fourth class, 
namely, those transferring stock with knowledge the impending in- 
solvency the bank, The evidence does not disclose such knowledge 
Anderson’s part. 

The only remaining question whether Anderson was the second 
the four classes referred to, that is, whether he, spite transfer- 
ring his stock the bank records, was still the legal equitable 
owner the stock which placed Erlandson’s name. Some the 
evidence, true, indicates that Anderson’s purpose selling his 
stock may have been largely that avoiding liability for future bank 
assessments. However, the evidence whole not clear 
enable say that Anderson thereby proved still the legal 
equitable owner, declare that not ‘‘a person who holds the 
stock collateral security for the payment debt.’’ 

follows that the findings and judgment the district court must 
affirmed. Our former opinion withdrawn. 

Judgment affirmed. 


DEPOSIT FOR PAY ROLL NOT PREFERRED 
BANK’S FAILURE 


Erie Railroad Co. Mizell, District Court, Fed. Supp. 143 


deposit railroad company bank, although made for 
the purpose meeting the company’s pay roll checks, general 
and not special deposit and, upon the bank’s failure, not en- 
titled preference payment. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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Law. Action the Erie Railroad Company against Horace 
Mizell, receiver the Citizens’ National Bank Trust Company 
Hornell, 

Decree for defendant. 

John Hollis, Hornell, Y., for plaintiff. 

Almon Burrell, Canisteo, (Abbott, Rippey Hutchens, 
Rochester, Y., counsel), for defendant. 


KNIGHT, J.—On April 29, 1932, plaintiff deposited with the 
Citizens’ National Bank Trust Company Hornell, Y., the sum 
$30,000. Plaintiff contends that this was special deposit, and 
brings this action recover $18,274.26 claimed the balance 
thereof, after the deduction certain checks paid the bank. 
the defendant’s claim that the action must dismissed both because 
there defect the party defendant and that the deposit gen- 
eral deposit paid pro rata with other creditors. 

The bank closed its doors noon April 30, 1932. The Comp- 
troller the Currency took charge May 1932. June 1932, 
Horace Mizell became receiver the bank and has continued act 
such all times since. 

view the decision which the court arrives regarding the 
nature this deposit, not necessary determine the question 
any defect the party defendant. 

For many years including and prior 1932, the plaintiff did 
extensive business Hornell, Y., the terminal one its rail- 
road divisions and through the operation shops. During these years 
the plaintiff had semimonthly pay roll aggregating many thousand 
dollars and during the same time had general deposit account with 
the Citizens’ National Bank Trust Company Hornell, Y., made 
through deposits coming from its railway service that point, 
deposits made directly through the main office the plaintiff vary- 
ing amounts different times, make its deposit account sufficient 
meet these pay rolls. 

From 1917 1928, the arrangement between the plaintiff and the 
bank for deposits the plaintiff with the bank amounts 
$50,000, requested the bank, assist the bank cash pay 
roll checks each pay day. Thereafter arrangement was made for 
decrease the amount this deposit the definite sum $25,000, 
and still later and about August, 1931, and continuing until 
April, 1932, the instance the plaintiff, these deposits for the pur- 
poses aforesaid were discontinued. April, 1932, account 
reasons resulting from the failure another bank Hornell, the 
Citizens’ National Bank Trust Company again requested additional 
deposits the plaintiff applied used the payment pay 
rolls. 
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The $30,000 received April 29, 1932, was credited the general 
deposit account the plaintiff and the funds received cash com- 
mingled with the general funds the bank. The question what 
makes deposit the bank special deposit distinct from general 
deposit has had the consideration the courts many This 
has had consider this question recently the follow- 
ing cases: Bridge First National Bank-Detroit al. (Equitable 
Trust Co. Guardian National Bank) Supp. 442; Battani 
al. (Eckhout Guardian National Bank) Supp. 376; Hills- 
dale Grocery Co. Union People’s National Bank, Supp. 773; 
Rural Agricultural School District No. Guardian National Bank, 
Supp. 482. those opinions this court will found the 
analyses and the citation many authorities. 

There are certain rules determination concerning which there 
conflict authority. The presumption law that deposit made 
bank general deposit and the burden rests upon one claiming 
that special deposit prove such. There another rule 
with which there conflict authority and that that de- 
posit constitute special deposit must become such virtue 
some agreement expressed clearly implied. Further, not suffi- 
cient show that trust fund has gone into general estate. must 
shown that has gone into fund has directly augmented 
the funds the hands the receiver the amount the claim. 

this there not only proof any express agreement that 
the deposit was special one, but there proof from which may 
said that there was any implied agreement. Quite the contrary, 
the nature transactions plaintiff and the bank for number 
years and the communication from the plaintiff the bank 
under date April 25, 1932, with regard this particular deposit 
show conclusively that was general deposit. the last-mentioned 
day plaintiff had account the bank. wrote defendant credit 
ing all the time when these extra funds had been transmitted the 
plaintiff the bank, they had been carried the general account 
the bank. These funds, together with balance in, the bank the credit 
plaintiff, were being used meet these pay rolls semimonthly for 
years. The balances ordinarily carried this account were 
able amount and upon paid the bank interest spe- 
cified rate. That the $30,000 was transmitted cash moment. 
claimed that April 30th, about noon, and after $7,000 amount 
pay drafts had been cashed, the plaintiff’s official telephoned the 
president the bank remit the plaintiff the balance the $30,000 
then unused pay pay roll drafts, and also return the drafts which 
had been cashed. conversation actually took place does 
not affect the question presented here. The money with the aforesaid 
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letter directing its deposit credit had then been received, the money 
deposited the general funds the bank and for given 
the plaintiff. The transaction making the deposit had been con- 
summated. had then become either general special deposit, 
and certainly, since nothing was done the bank change the deposit 
then made, any agreement, such claimed plaintiff, entered 
into the president the bank under such circumstances, was 
legal effect. Since this was not special deposit, the 
question the tracing the fund the augmentation the assets 
the hands the receiver not necessary considered. 

addition the cited the opinions heretofore rendered 
this court the question issue here, attention may directed 
Swan Children’s Home Society Va. (C. A.) F.(2d) 
84, certiorari denied 290 704, Ct. 372, Ed. 605; Great 
Atlantic Pacifie Tea Co. Citizens’ National Bank (D. C.) 
Supp. 29, affirmed (C. A.) F.(2d) 883; Michie Banks Bank- 
ing, vol. 328, Warren’s Bank, 209 Wis. 121, 244 
594, 371, and Central Coal Coke Co. State Bank, 226 
Mo. App. 594, S.W.(2d) 188, cited plaintiff, nothing comparable 
with the facts disclosed in.this case found. 


The complaint must dismissed with costs, and findings and decree 
may submitted. 


RIGHT APPLY DEPOSIT DEPOSITOR’S 
NOTE 


Kasparek Liberty National Bank, Supreme Court Oklahoma, 
Pac. Rep. (2d) 127 


Where depositor dies indebted the bank unmatured 
note and action the note not commenced until after the 
maturity the note, the bank may then apply the deposit the 
note and make claim against the estate for the balance. 


Syllabus the Court 

discharge the indebtedness the customer the bank grows out 
the relation debtor and existing between the bank and 
the depositor, and reality right set-off. 

Where customer bank dies leaving general deposit 
the bank and indebted the bank promissory note not then 
due, and action commenced the executor administrator 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §736. 
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deceased until after such note becomes due, the bank entitled set 
off the note against the deposit the extent the amount then due 
the note, whether the estate the decedent solvent insolvent. 

Action the Liberty National Bank, corporation, against Mayme 
Kasparek, administratrix the estate Joe Kasparek, deceased. 
From adverse judgment, defendant appeals. 

Affirmed. 

Warren Snyder and George Eacock, both Oklahoma City, 


for plaintiff error. 
Everest, McKenzie, Halley Gibbens, Oklahoma City, for de- 


fendant error. 


RILEY, J.—Herein presented the question the right 
bank apply the balance customer’s deposit the paymenti 
note held the bank, executed the depositor, where the note 
matured after the death the maker. 

August 18, 1928, Joe Kasparek executed and delivered his 
promissory note the Liberty National Bank Oklahoma City, de- 
fendant error herein, the sum $5,000, due and payable Sep- 
tember 17, 1928, with interest per cent. from maturity. ap- 
pears have been renewal note for like amount given 
February, 1928. 

The maker died about September 2d, and shortly thereafter 
Mayme Kasparek was appointed administratrix his estate. the 
time his death, there was balance his deposit $2,159.97. 
payments had then been made upon the note. After the death Joe 
Kasparek, there was deposited the administratrix the sum $1,- 
818.33, the making balance the account September 
22, 1928, $3,938.70. the latter date, the account was transferred 
the books the bank Mayme Kasparek, administratrix, and 
the Joe Kasparek was closed. 

November 17, 1928, the bank applied said sum $3,938.70 
the Joe Kasparek note, and thereafter filed its claim with the admin- 
istratrix for what claimed was the balance due the note, viz., 
$2,021.70. The claim was disallowed and the bank due time com- 
menced this action against the administratrix recover said sum. 

Defendant resisted the entire claim and prayed for judgment for 
the return all the money applied with interest. 

jury was waived and the cause was tried the court, resulting 
judgment for the return defendant the sum $1,818.33, 
deposited her after the death Joe Kasparek, and favor 
plaintiff, effect allowing the application the amount the deposit 
the bank the time the death Joe Kasparek the note, and 
for judgment for the balance due thereon the sum $3,840, with 
interest thereon the rate called for said note from September 18, 
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1928, and $284, attorneys’ fees, claim against the estate, 
duly allowed the administratrix and approved the county court. 

From said judgment, defendant appeals. 

The principal contention defendant that the bank had right 
apply the balance deposit the time the death Joe Kas- 
parek, for the reason that the note held was not then due, and that 
when the note did mature September 17, 1928, the bank had lost 
its right apply said deposit reason the death the de- 
positor. this connection defendant takes the position that the right 
given bank apply any part general deposit customer 
debt due from the customer arises given section 7434, 
1921 (section 10969, 1931), commonly known the 
Lien and that the right arising thereunder 
greater than like right given power attorney authorizing the 
bank apply any part the maker’s deposit such bank note 
held such bank, and that such right ceases with the death the 
depositor. 

support this proposition defendant cites Gardner First Nat. 
Bank Billings, Mont. 149, 29, 45, and several 
kindred nature. There the bank was defending entirely upon 
power attorney given the bank the depositor authorizing the 
bank apply his deposits the discharge his notes held the 
bank before maturity. was there held that the authority power 
attorney was naked power not coupled with interest, which 
ceased with the depositor’s death, and that the bank had power 
thereunder, after notice the death the depositor, apply such 
deposits, citing Hunt Rousmanier, Adm’r, Wheat. 174, Ed. 
589. 

contended that the so-called ‘‘Banker’s Lien 
greater efficacy than power given contract. That the death the 
depositor ‘‘revoked, speak, the power under the That 
the power given the statute could not and was not exercised 
the bank before the death the depositor because his debt the bank 
was not then due, and the power given under the statute not being 
one coupled with interest did not survive. That could not exer- 
after the maturity the note ‘‘because death strikes down all 
those things and terminates that which otherwise might exist.’’ 


But may not said that the right bank apply deposits 
its customer, much thereof, may necessary, the pay- 
ment debt due the depositor, arises wholly from the so-called 
lien law founded solely upon the lien theory. While the right 
right the nature lien, strictly speaking not such, for 
generally held that the relation between bank and its general de- 
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positor that debtor and creditor. That the money deposited 
longer the property the depositor, but becomes the property 
the bank and used such its general business and the bank 
merely becomes debtor the depositor the extent the general 
deposit, such debt being payable upon demand. The bank could not 
the owner the fund deposited and the same time have lien 
thereon. 

This right bank more accurately right set-off for 
rests upon, and coextensive with, the right set-off mutual 

But whether the right the bank called lien right 
set-off, far matured indebtedness the bank concerned, the 
practical effect the same. The cross-demands are satisfied far 
they are equal, leaving whatever balance may due either 
the true amount indebtedness from the one party the other. 

Shuman Citizens’ State Bank, 599, 147 388, 
1915A, 728, held that section 6288, Rev. Codes 1905 
(identical with section 7434, 1921), which, providing for the 
banker’s lien, relates merely such property held the banker 
bailee, and does not relate general deposit. 

also there held that the right bank offset, against 
general deposit, past-due debt owing the bank the depositor 
not founded upon the theory lien, but upon the right offset 
and application payments. 

Gillette Liberty Nat. Bank Tulsa, Okl. 76, 218 1057, 
1058, held: ‘‘The right the bank appropriate deposit 
customer the discharge the indebtedness the customer the 
bank grows out the relation debtor and creditor existing between 
the bank and the depositor, and reality right 

The right may therefore exist the absence the banker’s lien 
statute, though often said that the right arises from founded 
upon such statute. 


the right apply upon unmatured obligation, gen- 
erally held that, the absence insolvency, the right does not exist. 
Plaintiff concedes this the general rule. This rule, however, 
not universally applied where the depositor dies before the maturity 
his indebtedness the bank. 

Little’s Adm’r City Nat. Bank, 115 Ky. 629, 699, 
103 Am. St. Rep. 349, held: ‘‘Where decedent had money de- 
posit bank the time his death, and the bank held note 
against him for less amount, which matured the day after his death, 
was entitled set off the amount the note against the deposit, 
and pay the decedent’s administrator the difference.’’ 

that case said: ‘‘The right bank apply deposit 
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the extinguishment the depositor’s indebtedness grows out the 
doctrine that the relationship between the bank and the depositor 
that debtor and creditor.’’ 

But also said effect that the bank had lien the deposit, 
and that the earlier case Masonic Savings Bank Bangs’ Adm’r, 
Ky. 135, Ky. Law Rep. 16, Am. St. Rep. 197, was said that the 
right this lien recognized all the elementary books the sub- 
ject, and unbroken line American decisions. 

Pendleton Hellman Comm. Trust Savings Bank, Cal. 
App. 448, 208 702, held: ‘‘Where depositor died insolvent, 
the bank had right set off note its favor against the deposit, 
though the note was not then due, and even assuming that Civ. Code, 
3054, giving banker lien property his hands for any balance 
due him, applies deposits money.’’ 

And: ‘‘A bank’s right set-off against insolvent depositor, 
who also indebted the bank, not confined the statutory lien 
conferred Civ. Code, 3054, property the hands the bank 
for any balance due.’’ 

insolvency, the great weight authority appears 
favor the right set off unmatured debt. 593. 

The rule appears otherwise Pennsylvania. Bosler’s Adm’rs 
Exchg. Bk., Pa. 32, Am. Dee. 665. 

Jordan Nat. Shoe Leather Bank, 467, Am. Rep. 
319, holds against the right offset whether unmatured debts 
the testator intestate, whether the estate solvent insolvent, 
where the action one law. But that case, well Patterson 
Patterson, 574, Am. Rep. 384, holding the same effect, 
based upon the provisions the statute that state relative 
set-off existed the time the action was commenced, which not 
appear the same this state. 

The general rule that where the depositor becomes insolvent the 
bank entitled apply this deposit unmatured debt the bank. 
656. 

support the rule there stated, decisions from some fifteen 
states are cited. Decisions from two states are cited holding the 
contrary. 

The theory upon which the majority rule based appears 
that insolvency renders all debts due and furnishes itself sufficient 
ground for set-off. Pendleton Hellman Comm. Trust Sav. Bank, 
supra. 

The right bank set off the amount unmatured note 
holds against the deposit deceased customer upheld Conquest 
Broadway Nat. Bank, 134 Tenn. 17, 183 160; Ford’s Adm’r 
Thornton, Leigh (30 Va.) 695. 

squarely point Ainsworth Bank California, 119 
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Cal. 470, 952, 954, 686, Am. St. Rep. There 

the facts are almost identical with the instant case, except that the 
action was commenced the executrix recover deposit testator 
defendant bank the time his death, and decedent’s estate was 
not insolvent. The bank claimed the right set off unmatured note 
amounting more than the deposit, and filed its claim against the es- 
tate for the difference. The note held was due the time the action 
was commenced. The statutes cited are similar identical with 
ours. The questions involved are identical. Therein was said: ‘‘We 
cannot assent the doctrine that our statute does not apply because 
the cross demand the bank was not due when plaintiff’s testate 
died. was due when action was The claim re- 
spondent that the death plaintiff’s testator the demand passed 
instante his representatives, and took date relation the date 
the testator’s death, correct only this extent: that passed 
subject any right set-off counterclaim appellant. The de- 
mand was not asset the estate, the sense claimed, and the 
exclusion appellant’s right set-off. was said Richardson 
Parker, Swan [Tenn.] 529: ‘The notes and accounts the deceased 
are not assets, they have been discharged payment, the creation 
adverse accounts, otherwise. only what remains after all 
just settlements with the debtor the estate which goes into the 
funds for distribution.’ The purpose the law, think, 
ascertain the balance existing, and give both the claimant and 
the estate the benefit all just offsets, whether the estate solvent 
insolvent. was said Aldrich Campbell, Gray [Mass.] 284: 
‘The settlements with such estates (insolvent) are final, and all mutual 
demands are balanced. Claims not liquidated, and debts abso- 
lutely due, though payable the future, are included. The bal- 
ance found upon such adjustment the only debt remaining. the 
case insolvent estate one deceased, all claims existing the 
time the death are set off. this sound law the case 
insolvent think is,—it certainly must the 
estate solvent, for harm can come any one applying the 
rule the latter case.’’ 

think the reasoning therein sound and the rule just and 
proper. works hardship injustice whether the estate solvent 
insolvent. But insolvency makes any difference, the record clearly 
shows the estate Kasparek insolvent, and that there less 
than half enough assets the estate pay the general unpreferred 
claims, saying nothing about expense administration, administrator’s 
fees, and attorneys’ fees. 

The judgment the trial court follows substantially the rule 
adopted Ainsworth Bank California, supra, and should and 
hereby affirmed. 
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STOCKHOLDER’S LIABILITY NOT AVOIDED 
PLACING SHARES TRUST 


Slaughter Quigley, United States District Court, New Jersey, Fed. 
Supp. 130 


The owner sixty shares stock national bank trans- 
ferred the shares himself under irrevocable trust agreement, 
which provided that the trustee should hold the shares, that the 
income should paid him personally during his lifetime, and 
his wife after his decease and that, upon her death, the principal 
and accumulated income should paid his daughter. About 
four years later the bank failed. was held that the owner re- 
mained subject assessment under the double liability statute. 
The assessment here was for the full par value, $6,000. 

appeared that the owner-trustee acted complete good faith 
and not with any intention avoid his legal responsibilities 
stockholder. Among other things, appeared that, the time 
the declaration trust, the stock had market value $60,000. 


Equity. Bill Laurence Slaughter, receiver the Atlantic 
City National Bank, national banking against Robert 
Quigley and Mary Quigley, minor. 

Decree favor plaintiff. 

City, J., counsel), for plaintiff. 
Endicott Endicott, Atlantic City, J., for defendants. 


AVIS, J.—The bill complaint alleges that the defendant 
Robert Quigley, December 12, 1928, and some time prior thereto, 
was the owner shares the capital stock City Na- 
tional Bank; that that date the defendant Robert Quigley caused 
said shares stock transferred and assigned himself trus- 
tee for Mary Quigley, his daughter, who was then minor; that 
January 30, 1933, the said bank was declared insolvent the Comp- 
troller the Currency; that plaintiff was duly appointed receiver 
said bank, and that about February 1933, the comptroller 
made assessment and requisition upon the shareholders said bank 
for $300,000, being the rate $100 per share. 

The bill further alleges that the said Mary Quigley has bene- 
ficial interest the said shares stock; that the true owner thereof, 
for the purpose answering the assessment, the defendant Robert 
Quigley, who, claimed, has always received the dividends paid 


decisions see Banking Law Journal Digest (Fourth 
Edition) §1366. 
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said stock, and prays that the alleged transfer defendant, trustee, 
may set aside; and that the defendant may decreed liable 
plaintiff for the full amount the assessment, wit, $6,000 with 
interest thereon from March 15, 1933. 


the hearing, practically all the the bill, far 
they related the facts, were admitted true. 


The defendant, support his claim that not legally liable 
for the amount the assessment, presented written declaration 
trust, created and signed himself, and naming himself trustee, 
which appears that December 12, 1928, created trust 
the shares bank stock, and provided therein that the trustee 
should hold said shares, collect the income therefrom, pay same 
Quigley during his lifetime, after his decease his wife, Agnes Quig- 
ley, and upon the death his wife pay the principal and accumu- 
lated income unto his daughter, Mary Quigley. This trust agree- 
ment contained provision that was irrevocable, and was signed and 
acknowledged only the said Robert Quigley. appears that 
this agreement, since its execution, has been the possession the 
said Robert Quigley. 

Many cases hold that the real owner the shares may held re- 
sponsible, although the stock not fact registered his name, and 
assume that the law clear that the actual owner cannot escape lia- 
bility transferring stock, having registered the name 
third person. 

See Ohio Valley National Bank Hulitt, 204 162, Ct. 
179, Ed. 423; Corker Soper (C. F.(2d) 190, cer- 
tiorari denied Corker Howard, Receiver, 285 540, Ct. 
313, Ed. 933; Laurent Anderson (C. F.(2d) 819. 

the instant case, entirely different are encountered. 
The defendant Robert Quigley honestly, believe, endeavored 
create trust for the benefit himself and his family, without any 
thought intention, the time, evading attempting evade 
the liability assessment upon the stock. appears the evi- 
dence that the stock that time had market value approximately 
$60,000, and seemingly person would fraudulently endeavor es- 
liability for assessment $6,000 with stock then having 
much greater value. 

The defendant was the owner the stock when made the trust 
agreement, which reserved himself the income for life, his 
wife after his decease, and remainder his daughter, Mary Quig- 
ley, infant that time about six years age. This trust agree- 
ment does not have the effect relieving the defendant from the re- 
sponsibility paying the assessment. 

the Early, Receiver Richardson, 280 496, 497, 
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498, Ct. 176, Ed. 575, 658, the Supreme Court 
had certified the Court Appeals for the Fourth Cir- 
cuit, F.(2d) 1014, the following question law: 


one, who purchases shares stock national bank, liable 
for assessment subsequently imposed the Comptroller the Cur- 
rency upon the stock for the benefit the creditors the bank after 
the insolvency thereof, when appears that the purchaser bought the 
stock from the registered holder thereof and received certificate 
therefor endorsed blank the holder, with intent the time 
such purchase and delivery giving the stock his minor child, but 
without knowledge that time the failing condition the bank, 
intent avoid the stockholders’ liability, and when, after the accept- 
ance the endorsed certificate from the seller, and before the in- 
solvency, the purchaser with like knowledge and intent, promptly pre- 
sents the certificate the bank, causes the shares registered and 
new certificate issued the child’s name?’’ 


The third syllabus that case correctly defines the decision the 
court and reads follows: 


who good faith stock national bank with 
the intention making gift thereof his minor children, and causes 
the transfer made them upon the books the bank and 
issued their names, is, nevertheless, liable for assess- 
ments the stock made subsequently for the benefit creditors, when 
the bank becomes insolvent, since the transferees, being minors, are 
without legal capacity assume the obligation, and the transfer, hav- 
ing resulted their disadvantage, will avoided for them the 


the liability the father, the person who owned the stock, 
and who directed that issue his son and daughter, the court said: 


real question whether the intent Richardson buy the 
stock for his minor children, and the fact that his direction the trans- 
fer was made them upon the books the bank and is- 
sued their names, had the effect relieving Richardson from lia- 
bility. think not, since the transferees, being minors, were without 
legal capacity assume the obligation. Upon coming age they 
would have election either affirm avoid the entire transaction. 
the meantime, the transfer the stock having resulted their dis- 
advantage, the law will avoid for them, thus leaving the liability 
Richardson for assessments unaffected. See Aldrich Bingham [D. 
131 363; Foster Chase (Foster Wilson) C.] 
Page 499 280 Ct. 176. 


opinion which fully discusses the principles and in- 
volved, Judge Kenyon for the Circuit Court Appeals the Eighth 
Cireuit, the case Riley Bondi, F.(2d) 515, page 517, held 
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that infant whose name bank stock taken not liable for assess- 
ment, and, the liability the transferor, said: 


National Bank Act, Rev. St. (12 USCA §63) con- 
templates that every share stock held national bank some 
one shall legally liable for assessment. Where stock held the 
name infant, this person will normally his transferror, since 
regards the liability for assessment the transfer necessarily remained 
incomplete. Thus, where father his own name and with his own 
funds buys stock national bank, intending make gift the 
same his infant child, and does make such gift having new 
tificates issued the name the child, the father’s liability assess- 
ment clear, for such the father the transferror.’’ 


the Miller Van Zandt (C. F.(2d) 901, the 
held that the purchaser stock national bank, for the pur- 
pose giving minor relatives, though directing that stock is- 
sued names minors, liable for stockholder’s assessment. 

Counsel for defendant calls attention the case Fowler Gow- 
ing (C. C.) 152 801, which the District Court the Northern 
District New York held that trustee was not liable for assessment 
where moneys minors had been invested national bank stock 
the name the father trust for his minor children. appears 
that case that the money invested was procured the father from 
the maturity building association stock originally taken out him, 
and which stock all payments were made him. This case was 
affirmed appeal. See Id. A.) 165 891. 

The facts that case differ considerably from the facts the in- 
stant case. There the stock was never listed the name the father, 
nor did have any actual interest the principal income. If, 
however, point, and could otherwise considered precedent 
the instant case, believe the principle there stated has been over- 
ruled the decision the Supreme Court the case Early, Re- 
ceiver Richardson, 280 496, Ct. 176, Ed. 575, 

court refused hold trustee liable for assessment, where appeared 
that the stock had never been the name the trustee indi- 
vidual, distinguishing the facts from those the case Early, Re- 
ceiver Richardson, supra, where the stock had originally been issued 
the trustor. that case certiorari was denied the Supreme 
Court. See Heiden Cremin, 290 687, Ct. 123, Ed. 
592. 

find facts: 

(1) That the defendant Robert Quigley, prior and De- 
cember 12, 1928, was the owner the shares capital stock 
Atlantie City National Bank. 
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(2) That the latter date said Quigley executed trust agree- 
ment, naming himself trustee, wherein placed said shares stock 
trust, the income therefrom paid himself during his life- 
time, and his wife after his decease, remainder his daughter, Mary 
Quigley, minor, both principal and accumulated income. 

(3) That about February 1933, the Comptroller the Cur- 
rency ordered assessment against the shareholders City 
National Bank, insolvent bank, the rate $100 per share. 

conclusions law are: 

That under the facts and the precedents cited herein, the defend- 
ant Robert Quigley liable for the assessment made against the 
shares stock the Comptroller the Currency. 

Accordingly, plaintiff entitled decree that recover from 
the defendant Robert Quigley the sum $6,000, with interest thereon 
from March 15, 1933. 


